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1 
COMPLAINT. 
UNITED ST ne I COL 
ORTdEs i [Ct OF iY 


! 
— 
! 
[THE STATE OF NEW YORK, 

' 

| Plaintiff, 

| -against- ° 
1s 


DANNY WHITE, PAUL WHITE, JR., PAUL WHITE and 
|}NORMA WHITE, his wif 


, LORRAINE MONTOUR, THOMAS 
| DELARANDE and LORR? | DELARANDE, his wife, 

;} JOHN HEMLOCK, ALLEN HEMLOCK, DIANE HEMLOCK, 

| EARL FRANCIS CROSS, Ci'RISTOFHE :LMLOCK, ANGUS CIVIL ACTION 


DEER, DAVID DEER, DAVI:) DEERHOUSE, WARREN DEER, FILE NO. 
JIMMY DEER, PAUL WILLIAMS, ALEX AKWIENZIE, 


TOM COOK, DOUGLAS I NE, ANNIE JOCK, “JCHN" COMPLAINT 
{GAMBLE, first name John being fictitious, real - ay 
ifirst name not being known to plaintiff, person 

intended being in possession of State land in 

Tovm of Webb, Herkirer County; “JOHN DOE", "RICHARD 

RO#.", “RITA ROE", “GERALD GOE", “JANE COE", "SAM 

|FOR" ,"GLADYS HOE", "AL JOE", "JANE DOE", “SUE 

jWwOr", "PETER MOET", “PHILIP SOE”, “CAROL ZOE”, 

|" DONALD PCE", "FRED MOE", "BOB BOE", "WARREN KOE", 

\"BILL VOE", and "JOE WOE“, true names of parties 
being unknown, parzvies inten ided being in possession 

jof State land in the Town of Webb, Herkimer County, 


Defendants. 


H Plaintiff by its attorney, Louis J, Lefkowitz, Attorney 
yCezeral of the State of New York, as its complaint against the 
i} = | 
jabove-named defendants alleges: 


1. Plaintiff State of New York is a sovereign State with 


its Carital in Albany, New York. 


| 2. Defendants are in illegal occupation of the hereinafter 
| escribed premises on their claim that as members of the Mohawk 
a ion they have title to the same; and entered into possession 
ge the property on or about June 1, 1974. 

- Jurisdiction is founded on 28 U.S.C. 1221(a), and the 
ae in controversy exceeds, exclusive of interest and costs, 
he sum of $10,000. 

4. This action is brought pursuant to 28 U.S.C. 2201 and 
is anc Fed. Rules Civ. Proc. rule 65, 28 U.S.C. to remove a 
1 
loud on title to the hereinafter described sremises and to declare 
Hite to the same in the plaintiff and to secure possession from 


fue defendants and to keep defendants trom reentering the premises. 


' 
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premises which are illegally occupied hy 

and owned hy plaintiff are described as follows: 


“All that certain plot, piece or parcel of land, 
with the builaings and improvements thereon 
erected, situate, lying and being in Township 8, 
John Browns Tract, County of Herkimer, New York, 
bounded and described as follows: Town of Webb 
BEGINNING at the southwesterly corner of a parcel 
of land in said Township Eight known as parcel "C" 
being the same parcel "C" that was heretofore sold and 
conveyed to t! People of the State of New York by 
Nehasane Park Association and William Seward Webb 
by deed dated January 16, 1896, and recorded in the 
Herkimer County Clerk's Office in Book of Deeds No. 
157, at page 482, reference being made to said ceed 
for the boundaries of said parcel "C", thence 
southwesterly along the northerly side of a parcel 
of land in said Township No. Eight known as 

Parcel "K" being the same parcel "K" that was 
heretofore sold and conveyed to the People of the 
State of New York by Nehasane Park Association and 
William Seward Webb by deed December 1, 1897 and 

. recordec in Herkimer County Clerk's Office in 

Book of Deeds N 164 at page 81, reference being 
made to said dé for the boundaries of said parcel 
"K", 19.25 chains; thence to the right 64 degrees 
and 15' twenty-three chains; thence to the left 

20 degrees 45* 32 chains; thence to the right 

£0 degrees 65 cheins, to the southeasterly corner 
of a tract of land in said Township No. 8 known 

as the Second Lake (now Dart‘s Lake) North Branch, 
Moose River Allotment; thence to the right 86 
degrees along the southerly line of said Second 
Lake Allotment 88.50 chains to the West Line of 
aforesaid parcel "C", thence to the right 111 
degrees 15' along the west line of aforesaid 

parcel "C” 69.50 chains to the place of beginning, 
being the same tract of land known as the Moss Lake 
Tract. 


Es 


Together with all the right, title and interest of 
the parties of the first part in and to all lanes, 
trails, and roads running through, passing in 

& front of or adjacent to the premises herein.” 


6. The premises which contain 612.7+ acres of land were 


conveyed to the plaintiff for the sum of $783,400 by the Nature 
Conservancy by deed dated August 7, 1973 and recorded August 14, 
1973 in the Office of the Clerk of the County of Herkimer in 


Liber of Deeds 629 at page 672 a copy of which deed to the 


plaintiff is attached hereto as Exhibit I. 
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ae The said premises were theretofcre conveyed to Nature 
Conservancy by Robert F. and Jane N. Rider by deed dated June 22, 
1973 and recorded June 27, 1973 in Liber 628 of Deeds at page 587. 
The premises had been conveyed to Robert F. and Jane VN. Rider by 
George H. Longstaff by deed dated February 12, 1973 and recorded 
February 26, 1973 in Liber 626 of Deeds at page 498 in the Office 
of the Clerk of the County of Herkimer. George H. Longstaff had 
became the owner of said premises as devises under the last will 
and testament of Caroline Ss. Longstaff admitted to probate in 
Queens County Surrogate Office, New York State on October 19, 1937 
and Caroline ’S. Longstaff had become owner of said premises by deed 
Of Paul Sheldon and others dated August 24, 1920 and recorded 
October 2, 1920 in Liber 251 of Deeds page 7 in the office of 
the Clerk of the County of Herkimer. 

8. Upon information and belief, George H. Longstaff, 


Robert F. and Jane N. Rider were in physical possession of the 


heretobefore described premises occupying them for the purpose of 
a children’s camp fer a period of more than twenty years con- 
tinuously pricr to the conveyance of said premises to the Nature 
Conservancy. 

9. The occupied lands heretobefore described became part of 
the New York State Forest Preserve on their acquisition by the 
State of New York on August 7, 1973 and, pursuant to Article XIV, 
section 1 of the New York State Constitution, were mandated to be 
kept forever as wild forest lands never to be leased, sold or 
exchanged nor to have the timber thereon sold, removed or, 
destroyed, 

10. The rules of the New York State Department of Environnental 
Conservation, made pursuant to Nc. York State Environmental 
Conservation Law, section 9-0105 having the force of State Law, 


conceming land owned by the State of New York in the New York 
State Forest Freserve, contained in 6 NYCRR provide as follows: 
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"190.1 Fire. (a) No fires are 
permitted except for cooking, warmth or 
smudge. No fire shall be lit until all 


flammable material within three feet or 
more of the fire, as is necessary to 
prevent its spread, has been removed. 
Nc fires shall be left unattended until 
extinguished. 


(b) All lighted matches, ciga: 
cigarettes or burning tobacco must be 
extinguished or deposited where they 
will not cause fire. 


(c) No wood, except from dead and 
down trees or from supplies furnished 
by the department, shall be tised fur 
fuel. 


"190.2 Official signs and structures. 
No official sign or structure shall be 
defaced, mutilated or removed. 


"190.3 Camping sites. Areas used 
for temporary camping and adjacent State 
lands must be kept in a neat, clean and 
Sanitary condition. Garbage and refuse 
must be deposited in receptacles provided, 
or buried, removed or burned. The waters 
on State lands must not be polluted in any 
manner, nor waste material of any kiid 
deposited thereir. 


2 + * 


"190.5 Camping permits. (a) Camping 
permits at the public campsites and on the 
State-owned islands in Lake Georze will be 
issued for periods not in excess of two weeks 
and may be renewed on a daily basis thereafter, 
depending upon availability of sites. At other 
locations the period covered by a camping permit 
will be at the discretion of the issuing officer. 


(b) Except on the public campsites, and 
on Lake George, temporary camping is permitted 
without a permit for periods of three days or 
less, provided no such camp is located in a trail 
or within 150 feet of any spring or other source 
of water supply. 


(c) No holder of a camping permit of any 
kind may claim any particular campsite from 
year to year or the exclusive use of the same. 


(d) Upon termination of a camping permit, 
all equipment and supplies must be removed from 
State land. The storage of personal property 
on State land is not permitte1." 
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Complaint. 
ll. Upon information and belief, defendants have violated 
the New York State Constitvtion and said rules by chopping trees, 


defacing or marring the structures on said premises, burning 


of more than three days without any license or permit and continui 
to remain on and refusing to move from said premises from the day 
of their entry on or about June 1, 1974 to the present «ate. 

12. Defendants claim to be members of th: Mohawk Nation 
and have issued what they have called the "Ganienkeh Manifesto" 
stating that they are entitled to possess these ‘ands. Said 
Manifesto is attached hereto as Exhibit II. 


13. Upon information and belief, said defendants have 


garbage and refuse and staying on the said premises for a period 
g 


not been authorized by either the Mohawk Nation or the Iroquois 
Confederation of Indian Nations (of which the Mohawk Nation was 

a part) to take possessim of these premises and moreover neither 
the Iroquois nor Mohawk Nations have any right title, or interest 
in said occupied lands for the hereinafter stated reasons. 

14. The lands in question at one time prior to the 
Revolutionary War were part of the Mohawk Nation lands and the 
Mohawk Nation was part of th coquois Confederation of Indian 
Nations. 

15. Upon information and belief, during the Revolutionary 
War the Mohawk Indians under the leadership of Joseph Brandt 
joined forces with the British against the colonists making 
a number of hostile raids upon the residents fr the purpose 
of aiding and abetting the British in the Revolutionary War. 

16. Upon information and belief, at the end of the 
Revolutionary War the indians belongin 9 the yhawk Nation 
voluntarily left the United States, apparently apprehensive or 


reprisal, and moved to Canada. 
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lief, the members of the 
on expected, because of promises made to them, 
ish Government would protect and provide 
because of their loyalty to the crown during the Revolutionary 
War. 
18. Upon information and belief, as a resul. this, 
Joseph Brandt petitioned Sir Frederick Haldimand, then 


Governor of Canada, to fulfill the promises made by his 


predecessors to compensate the indians; and Sir Frederick 


Haldimand forwarded the petition to the King of England in 


1783. 

19. Upon information and belief, Sir Frederick Haldimand 
made a formal grant in the name of the King of England presenting 
some 12,000 square miles in Grand Valley, Ontario to the Mohawk 
Nation which became the headquarters of the Mohawk Nation. 

20. Upon information and belief, on October 22, 1784 
the United States of America proclaime . a treaty (known as 
the Treaty of Fort Stanwix) with the Iroquois Confederation of 
Indian Nations, by which treaty the United States of America 
ceded to the Irequois Confederation of Indian Nations the 
rights to certain lands other than the lands subject t this 
action and by which treaty the Iroquois Confederation relinquished 
all claims to any other land in the United States. A copy of the 
Treaty of Fert Stanwix is attached hereto as Exhibit III. 

21. Upon information and belief, present at the time of 
the signing of this treaty at Fort Stanwix were representatives 
of the Seneca, Onondaga, and Cayuga Nations of Indians; but 


the Mohawk Nation refused to join in said treaty. 


~ 
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22. Upon information and belief, a further treaty was 


proclaimed on April 27, 1798 between the State of New York and 
the Mohawk Nation by which treaty the Mohawk Nation did "cede 
and release to the People of the State of New York forever all 
the right or title of the said nation to lands within the said 
State; and the claim of the said nation to lands withir the 
said State is hereby wholly and finally extinguished." 

23. After the treaty of April 27, 1798, the Mohawk 
Nation made no claim to the land which is the subject of this 
action or other lands in the State of New York. 

24. The treaty of April 27, 1798 was a vali’ creaty, 
complied with the Indian Non-Intercourse Act (now 25 U.S.C., 
section 177), and was made in the presence of and with the 
consent of Isaac Smith, a Commissicner appointed by the United 
States to hold the treaty (Proclamation of Treaty, paragraph 1). 

By this treaty the Mohawk Nation forever gave up any land that they 
had theretofore had in the State of New York. 

25. Om August 17, 1798 , the State of New York patented the 
lands in question and other lands to Alexander Macomb and a 
patent wri itswd to hin. 

26. the lands which are the subject of this action were a 
part of Great Tract 6 of the lands patented to Macomb. These 
lands subsequently were wonveyed to Johr. Brown who further sub- 
divided tiiem 2nd have sire known as lands in the John 
Browns Tract. 

27. Upon inf»-mation and belief the title of plaintiff is 
derived from a chain of title commencing with Alexander Macomb, 
patentee of the Macomb patent, passing through John Brown into 
Carolyn S. Longstaff and as set forth in paragraphs 6 and 7 of 
this complaint to the State of New York whicn has good title to 
these premises. 

28. The claims of defendents that they are owners of 
said land and their unlawfu. occupancy of said lands titute 
a cloud on the title of the State of New York and cons.itute 
a violation of the right of the State of New York to exclusive 
possession cf said land. A copy of the treaty is attached to 


this Complaint as Exhibit IV. 
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WHEREFORE, plaintiff respectfully prays that this Court: 
S 1. Assume jurisdiction. 

F 2. Grant plaintiff a judgment removing, aS a cloud on 
plaintiff's title, the effects of defendants' contention that 
they are rightfully in possession of the hereinbefore described 
premises and declaring that plaintiff is the owner in fee of 
said premises and restoring possession of the premises to 

plaintiff and that the defendants be barred from reentering 
possession of the same. 
3. Award to plaintiff the costs and disbursements of 


this action. 


4. Grant plaintiff such other and further relief as to 


the Court seems just and proper. 


LOUIS J. LEFKOWITZ 
Attorney General of the 
State of New York 
Attorney for Plaintiff 
Office and P. O. Address 
. The Capitol 
Albany, New York 12224 


a y) 
fr “a A os 7 — 
By Aw eed Thi, By At igo 
ORREMIAH JOCHNOWITZ 
RSsistant Attorney General\| 


\ 
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STATE OF NEW YORK ) 
COUNTY OF ALBANY 
JAMES BIGGANE, being duly sworn, deposes and says that he 

is Commissioner of the New York State Department of Environmental 
Conservation, and is duly authorized to act for and on behalf of 
the State of New York in the within action, that the complaint is 
true to his own knowledge except as to matters therein stated to 
be alleged on information and belief and as to these matters he 
believes it to be true, the source of information being depart- 


mental files and records, historical documents, and history books. 


Ue 


Sworn to before me thi 


aha 
Qualified in Cot Cownty 
Commission Expwes March 30, 1976 
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Exhibit I — Deed 
attached to Complaint. 


Whig Mnvdenture, 


Made the ai: By u day of August nineteen hundred 


and seventy-three 


Between THE NATURE CONSERVANCY, a non-profit corpuration organized 
under the laws of the District of Columbia, having its office and 


principal place of business at 1800 North Kent Street, Arlington, 
Virginia 22209 


part y of the first part, 


and THE PEOPLE OF THE STATE OF NEW YORK 


. 


Part j eg of the second part, 


Tlitnesseth, that the part y of the first part, in consideration of Seven hundred 
Eighty-three thousand and no/100 ($783,000.00) 


Dollars, 


lawful money of the United States, 


paid by the part iesof the second part 


e do es hereby grant and release anto the parties of the second part, 


Their successors and assigns forever, 


All that Certain plot, piece or parcel of land, with the buildings and 
improvements thereon erected, situate, lying and being in Township 8, 
John Browns Tract, County of Herkimer, New York, bounded and described as 
follows: Town of Webb 

BEGINNING at the southwesterly corner of a parcel of land in said 
Township Eight known as parcel "C" being the same parcel "C" that was 
heretofore sold and conveyed to the People of the State of New York by 
Nehasane Park Association and William Seward Webb by deed dated January 


16, ?}4 6, and recorded in the Herkimer County Clerk's Office in Book of 
Deed: i. 157, at page 482, reference being made to said deed for the 
bounda of said parcel "C", thence southwesterly along the northerly 


side o.1 4 parcel of land in said Township No. Eight known as Parcel "kK" 
being the same parcel "K" that was heretofure sold and conveyed to the 
People of the Stace of New York by Nehasane Park Association and William 
Seward Webb by deed December 1, 1897 and recorded in Herkimer County 
Clerk's Office in Book of Deeds No. 164 at page 81, reference being made 
to said deed for the boundaries of said parcel "K", 19.25 chains; thence 
to the right 64 degrees and 15' twenty-three chains; thence to the left 
20 degrees 45' 32 chains; thence to th: right 90 degrees 65 chains, to 
the southeasterly corner of a tract of land in said Township No. 8 known 
as the Second Lake (now Dart's Lake) North Branch, Moose River Allotment; 
thence to the right 86 degrees along the southerly line of said Second 
Lake Allotment 88.50 chains to the West Line of aforesaid parcel "C*, 
thence to the right 111 degrees 15' along the west line of aforesaid 
parcel "C" 69.50 chains to the place of beginning, being the same tract 
of land known as the Moss Lake Tract. 


Together with all the right, title and interest of the parties of the 
first part in and to all lanes, trails, and roads running through, 


passing in front of or adjacent to the premises herein. 


” 


rd 
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Exhibit I — Deed panx §29 we 73 
attached to Complaint iB 2 


Being the same premises conveyed to the party of the first part by 


dee. from Robert F. Rider and Janc N. Rider, his wife, dated June 22, 
1973 and recorded June 27, 1973 in Liber 628 at page 587. 

As part consideration for this deed and by acceptance thereof the 
Grantee agrees to erect and maintain a permanent plaque or other 
appropriate marker at a prominent location on the above described 


premises bearing the following statement: "This Area was Acquired 


with the Assistance of The Nature Conservancy." 


IREALESIATE or, STATE OF, 
SO , <.. (eee 
lexctica aucle7?730 OC 00.090 


& Finance re Z ate 


MERKI? 7B 
count? 


Together with the appurtenances and all the estate and rights of the party of the first part in and 
© said premises. 
To habe and to hol® tke premises herein granted unto the parties of the second part, 


their successors and assigns forever 


{ 
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Exhibit I — Deed 
attached to Complaint. 


Rha t 1 ; n \ 


* Gnd op id party of the first part covenant sas follows 


first. —That the party of the first part s seized of the said premises in fee simple, 


and hag good right to convey the same, 
a - 
Second. —That the part ics of the second part shall quietly enjoy the said premises; 
Third. —That the said premises are free from incumbrances; 


ourth.—That the part of the first part will execute or procure any further necessary assur- 
party I P y y 


ance of the title to said premises; 
Fifth. —That the party of the first part will forever warrant the title to said premises. 


Sixth. —That the grantor, in compliance with Section 13 of the Lien Law, covenants that the 
grantor will receive the consideration for this conveyance and will hold the right to receive such consid- 
eration as a trust fund to be applied first for the purpose of paying the cost of the improvement and that 
the grantor will apply the same firs. to the payment of the cost of the improvement before using any part 


of the total of the same for any other purpose. 


3n THithness Thereof, the part y of the fist parthas brocuxtoret caused its 
corporate seal to be hereunto affixed and these presents to be signed 
ond: x RE ROK x MR MGR LOUK BRK HREM KINK OTK 


BY its ge authorized officers the day and year first above written. 
m presence of: 


AP) THE NATURE CONSERVANCY L.s 


7 
Lia Affine IAL 
W. Humke 


Vice President 


~ATTEST........ 


Assistant Secretary 
State of 


Counip of 


On the i nineteen hundred and 


before me came 


to me krmown and known to me to be the individual described in, and who executed, the foregoing in- 


strument, and acknowledged to me that he executed the same, 
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STATE OF VIRGINIA 


) = 
ee pom 629 px 75 
N) 


—SOUNTY OF ARLINGTOD 


I, Tamra Peters, a Notary Public duly authorized in the County and 


State aforesaid, do hereby certify that 


fy on this day personally appeared 


before me John W. Humke and Richard G. Traurig who executedthe foregoing 
writing as Vice President and Assistant Secretary, respectively, of 

The Nature Conservancy and acknowledged before me that they executed 
the same as such officers in the name of and for and on behalf of the 


said entity. 


IN WITNESS WHEREOF I have hereunto set my hand and seal this 


qh say of August, 1973. 


vie 


Cecenarpaereeas a, 


Tamra Peters NOTARY PUBLIC 


My Commission Expires 12/16/74 


FORM 314 Certificate of Official Character. 


Commonwealth of Virginia ( 
to wit: 
Couraty of Arlington ( 


I, '‘H. Bruce GREEN, Clerk of the Circuit Court of the County aforesaid in the State of Virginia, the 


wit PoPcnxs 


same being a Court of record, do certify that _ > 


whose genuine signature is attached to the foregoing certificate is, and was at the time of signing the same, 
a Notary Puvlic in and for the said County, duly commissioned and qualified, residing in said County and 
duly authorized, by virtue of his office, to take acknowledgements to deeds and other writings, and to 
administer oaths under the laws of this State. I further certify that the official acts of the said 
ee DRA PeT RS ; ‘ are entitled to full faith and credit; that | am 


well acquainted with the handwriting of the said 


and venily believe his signature to the foregoing proof or acknowledgment to be genuine; and that his 
attestation is in due form of law. I further certify that the laws of Virginia do not require the im- 
print of the Notary’s seal to be filed with the authenticating officer. 

In testimony whereof I] have hereunts set my hand and affixed the seal of the said Court this 
__ 8% __ day of ____amcust , 19_23_, and in thel98._th year of the Common- 


wealth. 


to me known and known to me to be the individual described in, and who executed, the foregoing in 


strument, and acknowledged to me that he executed the same 


State of 
8S.: 
County of 
On the day of nineteen hundred and 
before me came 


the subscribing 
witness to the foregoing instrument, with whom I am personally acquainted, who, being by me duly 


sworn, did depose and say that he resides in 


that he knows 


to be the individual described in, and who 


executed the foregoing instrument; that he, said subscribing witness, was piesent, and saw 


execute the same; and that he, said witness, at the same time subscribed bh name as witness thereto. 
. 
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Exhibit I! — Ganienkeh Manifesto 
attached to Compiaint. 


we fe 2S. a RR MRS FOR SS OB 

’ inl ! hy , w ) ! " ? l ! hh "7 4 “th ra x 

> ls, th traditic it Li from other 

» it t Lo re) >; Lhe. ilural ltare 
Li nate | wn | 1 i dt land 4 
riments. The derth Ameri jibiono] re ire that the Government 
{ the United States and its general public shall see the Justice and 
ne rights of the American Indian people to such a move 


Ganienkeh shall be the home of the traditional hed an. ere, 
tag bo the rights accorded) every one e] j 


2 in the world, the hed man snall 
cise his proven goveruine and society according to his culture, cus- 
ons ond dition. According to the rights of the human, he has the 

rleht to ‘rate his slate with no interference from a iy foreign nation 

or governnent. tlere the people shall live according to the rules of nature. 
were the Great Law of the Six dations Iroyuois Confedc racy shall prevail. 
Nhe people shall Live off the land. ‘ihe co-op system of economy shall pre- 
vatl. Instend of the people competing with each other, they shall help and 
co-operate with each other. tlere, they shall relearn the superior moral- 
ity of the ancients. 


It is not a backward step. ‘ihe way to a proper, morsl government, a 
practical and worthy economic system and a proper, moral human relation- 
ship is true progress. Vinat is rerarded as Progress in this day and agc 
a road to destruction. Advanced technology abuses nature. ‘the result has 
“een the pollution of air, land, water and the human mind. A brief .reflec- 
tion reveals how abused nature repays in kind. The Competitive society 
breeds frenzy, panic and tension. Under such a Strain, the human mind 
bresicsdown. The continued abuse of nature shall» result in tne complete 
ental, physical and social breakdown of the competitive socicty. the 

ein onjective of human intclligence should be the peace and happiness of 
mankind on earth, not the profits saturation of a fer tycoons and the 
rorship of advanced technology. This kind of progress has brought the 
world to the brink of dest:uction. 


iS 


Let there be a ray of light somewhere. Instcad of abuse of nature 
there be an appreciation of nature. Ganienkeh calls all native Americ 
indians who wish to Live according to their cu] ture, customs and tra 
uradjtional Indians tho answer the call and participate in the projs 
shall be asked to prepare to meet wnusual situations. Indians lived a 
1illion years without money and technology. They lived off the land. 
loday's existing co-operetive comnunities refuse Fa: y Allowance, Wel- 
fare relief, Old Age Pension and still live very comfortably) Utilizing 
Lhe co-op community system, the Indian State of Ganienkeh shall be a money- 
less state. The requirement is enouzh land to prow food for all, enough 
mrazin land for beef cattle or bulialo and enoujth timber land for build- 
ing materials; and people eho are ready to work townrds its success. 


Te Mohawk Land was tort jin on enrlier ecentuvy by fraud and its pos- 
je25sgon by tew York State and the Glabe of Vermont constitute illegal 
usurpation, No deed sirned by Joseph Brant and the tlew York btate avent. 
cen extinguish the rights of tiie Mohawks to their own country. The native 
orth Americans not only have the rights but are duty bound to COhhLCY 
THE LORNG COMMILTED BY JOSEPH BRANT Adv ‘ilb bh YOhA STALE AGLUYS AGAlWot 
diih MOUAWN NATION. No individual Indian nor any individnal Nation of the 
8ix dations Confederacy has the right to sell or give away land wihtout 
the consent of the Grand Vouncil of the Six Nations Confederacy. this 
was one of the findings of the N.Y. Senate investigating conmission which 
ended in 1922. 


Joseph Brant, who was not even a member of the Six Nations Confederacy, 
havir: before disqualified himself, did on March 29, 1797, with an alleyed 
“nover of attorney" make a deal with the wew York State in which he gav 
away all the Mohawi Land to the said cw Yori State. Several months before 
in Hovemcbr of 1796, the same Jos. Brant with the sane "nower of attorney" 
rave away large tracts of land in Ontario to his british friends. It was 
szLled 7/9 year leases at not cost, that 4s, no revenue was to accrue. 
Hrant loved the white pcople so much or was mesmerized by them, that he 
peuperized outright, his own people to please his white friends. 
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Exhibit Il — Ganienkeh Manifesto 
attached to Complaint 


(First words illegible) the representatives of the United Nations at San Fran- 


Hol Kanienkeh. Uo ell vrespectiny 


dirty deal handed out by Joseph bra 


Phe: Hoban kt dation, supporhed by traditional Worth A 
nibives from other nabive nations such as Ojibwa + oe 
‘ re estye, £7 an’ ! —_— i > o ripe 
HWOrs, : move into hawe homeland of Gantenteh, the co Lire 


nations shall establish the Independent North American Indian otate of 
yanienkch. The Great Law-Gayanerckova-which has latcly spread all over 
ative Worth America, shall be th 


e Constitution of the Ludependent North 
Amevican Indion Stale of Ganienkeh. The Mohawk dation is not breaking a 
fren the Lroquois Confcderacy. lt is repossessing ibs homeland with the 
nop of other hed Indian traditionals and at the same time exercising its 
man rights accorded every one else in the world. Other native nations 
“f Asia and Africa have regained lost lands and human rights. the United 
Otates restored Okinawa to Japan. We expect that the United States shall 
see their way to render the same justice to american Indians. 


To any premise that the Mohawit project is an internal matter of any 
hite pe ople's government, certain steps are hereby taken, along with 
»9inting out that the Indian Nations have long had their o 


4 


n organized 
“overnnments and society, mreatly preceding the people who have taicen by 
curpation authority of this area of the world and these stcps include 
lclaring to he world, news of this move on the part of the traditional 
Wlians of North America. ‘there shall be communication to cvery nation on 
carth and to their embassies at the United Nations with a request of for- 
ign re.ations vith the countries contacted, even if only on paper. that 
the Indian State of Ganienkch has this right is guarantced by the United 
vations as the same right nas bcen provided to new nations, who are actual- 
iv old ones who have formerly been likewise defrauded of their lands and 
vovernmnents. 


The U.S. is a member of the United Nations and sworn to uphold its 


orinciples. The U.H. proclaimed its Universal Declaration of liuman hight: 
in December 1948 and. it provides in art. 15: (1) very one has the right 
to a nalionalivty. (2) Wo one may be arbi trarilydeprived of his nationaiity 


nor denied the right to change his nationality. 


Vie too ure human ond should have the rights accordcd every one elie 
in the world; the right to our nationality, the right of our nation to 
vist and the right to an area of and for our own Lorritory and state 


Where Wer CO OXOVeEL Re ep coy prewte an pours roomperve saved society. 


dokiews shall also be sent to the President of the United States and 
29 the Governors of the States of New York and Vermont. A request for 
foreign relations will be submitted to the U.5.Government. the procedure 
veing fotlowed to regain tie ancient Mohawk homeland is consistant with 
hunan rights. Nature did not give certificates of possession to people 
she consined to certain areas. Ours is the strongest naturally legal 
right known to man, aboriginal right. 


tossage to Congress, July 8, 1970. 


“The first Americans-the Indians-are the most deprived group in our 
nation. On vir’ually every scale of measurement - employment, income, 
education, heal th-the condiblion of the Indlan people ranks at the bottom. 
this condition is the heritage of centuries of injustice...The Ancrican 
Indians have becn oppressed and brutalized, deprived of their ancestral 
Yands and denicd the opportunity to control their om destiny." 

- President Kichard ™. Nixon 


‘Yodey's wnite man may say that the injustice was done two centurics ago 


md it has nothing to do with him, The present Mohawk action is today, 
1974 and will the white man continue to keep justice from the Indians? 
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ly oO Peni § t +) rijiination: ~ 
bh way tor the 
In thingaity and to of f 


drugs and suicides that 


"control 

nan race bo’ regain Lost 
f C escapes from renlity Lie 
arc destroying the Indian people. 


VhLALbLE TO AOTUTUTLON OF Vik UNLVLD WALIONS 

1450 

(circa?) 

ONOHDAGA 

4 am Deganawidah aad with the Five Nations! Confederate hotiyaner I plant 
the Tree of the Great Peuce...lioots have Spread out from the ‘ree of the 
sreat Peace...and the name of these roots is the Greal White heots of 
PENC If any man or any nation outside of the Five sations shall show a 
desire to obey the laws of the Great Peece,...they may trace the roots to 
Lneir source...and they shall be welcomed to take shelter bencath the 
bYCO... 


LF 4S 


SAW FRANCISCO 
~© the peoples of the United Nations dctermined to sav succeeding gen- 
+vations from the scourges of war...and to reaffirm faith in fundamental 
lunan rights...and to establish conditions under which justice and res- 
peet for law can be maintained...do here 


by establish an international 
‘rganization to be .known as the Unitcd Nations. 


a nee  * FY 


o> 
Ine moblest wore of man is to find the formula for peace and happiness 
rr every one on carth. To that end the most urgent needs of the nations 
* mankind are proper, moral gove.nments, a practical economic system 


13% eliminates poverty and advane’d homan relation 
Line 


{ 
bi 


ship. Down through 
ages, the world's wisest men have ever tried to find a formula of 


peace and happiness for suffering and deprived humanity. We've read of 
Whe efforts of Socrates, Plato, Aristotle and many others. Wi:7 as they 
-ere, they all failed in this, mankind's. greatest work. 


Searchers for the formula have consulted the lloly Seriptures for 


in- 
“truct&ons on devising a proper, moral fovernment, but the teachers 


in the 
‘ood Book only spoke of Singdoms, which are total dictatorships and so had 
1) idea of the government of, for and hy the people. As no one has the 
right to be king or queen, it shored no idea of truly proper human rels- 
tionship. Hot knowing hor 


to eliminate poverty, the holy teachers advoca 
“ed poverty. Ask starving tndians in dorthern Onlario reserves or in des 


Situte arcas in Indian if they are happy and at pence. They present 

in the ast stapes of pewerly aml bis in wrebchedners. 
mr Holy Geripluces loid me elaim bo beve a formpla for peace and happi- 
58 on carbh, only in the  aller-Life" -after you're dead. 


That's no good 
jor people suffering the tortures of the damned in this life. 


peopls. 
Absolute misery and yw 


The Bast had its own famous wise men, among whom was Confucin 


:S they were, they too covld not find the itey to peace and ha 
rover moral 


Ss. Wise 
ppiness, 2 
government, a practical cconomic system and human relation- 
stip. IL took the North American Deranawidah to find the formula. tle took 
from natural righteousness (iariwiyo) ond meade a Code wi ‘th he called 
ueyanerckowa -known as the Law of the Great Poucc. The aro Man of the 
ates, armed only with his Great Law, conyucred the five most fierce na- 
Liens imaginable in history; the Mohawks, Oneidas, Cayugas, Scnecas and 
Une Onondagas, united them in a Confederacy («Xanonsonnionwe in Mohawk) , 
nit them symbolically in one Long liouse and creatcd peace and happiness 
that lasted until tne while man came with his Dark Age. Gayanerckowa was 
Lic world's Sirst national constitution and the first international law, 
the first code of human rights. he Lroquois Confederacy was the world's 
iirst people's republic with sovercignty for every one. all other coun- 
tries were kingdoms and in a kiagdom only the monarch has sovercignty. 
eVerything and cvery one belonged to the king. Lhe entire world may thauk 
the Peaccmaker Deganawidah for whatever rights and frecdons its people 
“njoy, BUT not wll the rights and freedons in the Great Law vere adoptcd. 
The copiers kept full justice from their people. They left Loooholes 
Lurough which they may continue subtly to oppress 


$5 humanity.... 


aed 
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a“ Fp ) 
: G2 prople. ‘ ' 
tn identity mflick. Most 


Lream and av >| oO 


nilians cam ul 
; re bef ond are 
to help them slide down in their self valuation. 


of {say en 


fh we I 


establishment of Che Independent dorth Amertean Indian State 
oflers a positive solution Lo the problems of Indians. Ih 4 
trom toe deleberions effeets of welfare relief life. they can 
away fron the slums of cities, They will Live is fresh unpol- 
They shall help buicad an Indien State. They shall r fain lost 
yride, Y Shall do il thenselves. flo longer shall vhit man's govern- 
ent say Indians are » burden on their country's econ my Via welfare re- 
(def. A well run co-operitLive sommunity needs no financial help whatever. 
mie white mon will no Lenser be lurl where it hurls the most, in the 
‘ket book. Wouldn't that alone be an inducive persuasion to the white 
to let go the captive Indians? There may be some broicen down, brain- 
Wofudtans, who because of fear and inferiority complex shall be 


’ 


‘t+ ta go to Ganienkeh - at first. 


The vanguard of Strong, resolute men, “women and children who shall 
establish the Indian State are traditionals. They know their rights and 
‘re exercising it. The establishment of the Indian State gives the Ndorth 
American Indians ar international personality and the right to establish 
Yorcign relations with other nations -all the righéis mentior d above are 
muaranteced by the Unitcd Nalions. Because of the nature of the movement, 
it is an international affair, not an internal matter. 


The prospective members of the new Indian State shall be ready to use 
uw rbal preventative medicine, to keep sickness to a minimum (see Chief 
“Allboy's healthy camp). By following the above, the Independent North 
‘erican indian State of Ganicnkeh shall be free of the white man. For the 
Protection of the rights, culture, customs and reditions of the Indian 
Ople who participate and join in the project, the following is proposed: 


ARTICLUBS OF AGKHELMERT ; 
LY Vile HATIONS WIN Tile 
INDEPENDENT NOKTH AGERLCAN INDIAN STAY OF GANIENA<uAl 


PLEDGE OF ALLAANCE 


sembled this day on repossessed Mohawk Land, representatives of various 
rob american [ndian Wations have Come bo agresments with the host 


Mo- 
k Uation in matter ih bewmebing Oe vot ‘Oishi ol Liye 


Dade pendent 
erlhy Armeviecne Sayedisany obeebe yn See) eee ee BP ee | Rohawk peml and Lhe 
sombled Luslian Nations ovreed on Lhe lollowing: 


1. That the host Mohawk Netion ras dispossessed of its land by uajust 
actions om the part of a forcign people and its repossession was a re- 
Sult of a joint effort of the abovementioned Indian Nations whose sig- 

atures appear below; therefore the said dorth American Indian Nations 

‘oancerned shnll share in equality the bencfits, protection, privileges, 

resources, production and the government of the said Independent North 

anerican {ndian State of Ganienkeh. 


“. Yinat the asscmbled North Americzn Indian Nations do make, ordain and 

publish an ALLIAH CHE ond take the Pledge on the wampum that 
bLhey shall forever defend and protect each nation in the Alliance and 
the Great Law of the Six dations Iroquois Confed« racy, mankind's first 
ind greatcst national constitution. ¥ 


*. That the sssemblcd Indien Nations shall implement the Co-operative 
economic system to run the Independent dorth American Indian »tate of 
nicnkeh and that cach member nadion Shall take a curtain arca to loeste 

co-operative commmities and that every subject of the said Independ- 
al North Americen Indjan &tate of Ganicenkch is a member of the Co-op, 
with the right to an cans) shall of Lhe production and to this end, cvery 
Nbjeck of the said Lndependent dorth Anevican Indian State of Ganienkeh 
hall pledge to do his shure of the work to so earn his share of the 
py oduction. 


" 


et ee at re 


Exhibit 11 — Ganienkeh Manifes.o 
attached to Complaint 
assembled Indian vations shall Live j Land, 
Available acre P , j Livestock and pres i€@ envil 
labion continues Lo exercise it5 
ritual veremonies and euch m 


rs to adopt any spiritual ceremony 


sure that the project suceecds in »all ils phases, it has been 
proposed thot all traditional todians joining and participating in the 
rojeebl take the pledge of allegiance to the [Independent North American 
Indien State of Ganienkeh, vnile holding the string of sacred Pledge 
os ui in hand and the following vords to be used in taking the Pledge 
hereby suggested: 


+ « ey 49 pleAge on the Yacred Wampum that 1 shall support, 
i fend ond protect the Independent North american Indian State of Ganicn- 
‘leh. LT accept the Great Law of the fix vations Lroyuois Confederacy as Lie 
sonstilution of the Independent North American Indian State of Uanicniken 
mnd do pledge to obey ils laws and to defend it to the best of my ability. 
§ do pledge to work in the interest of all the people of the Independent 
orth Am. rican Indian State of Ganienkeh vho are engaged in developing the 


es ae 


tndian State into an example of proper, moral government and society. I 
secept the co-operative economic system as the most practical and worthy 
of tee human state-and do pledge to do my full share of the work to help 
in its success. I ple’ .« to co-operate fully with others who are taking 
this: Pledge of Allegiance to the end that the people of the Independent 
torth American Indian State of Ganicenkeh may realize fully their human 

rivhts and know peace and happiness." neal 


ee RE SLs : a ; es 
MON AWK CAKP 

This area is part of the land under the legal A111 nations 
eid #borivinal title of the Mohawk Nation. We began with a 
‘ohnavks have returned to our homeland. \ith the camp. 

wtp of other traditional Indians, we shall make 

1 towe for any and all [Indians who wish to live Canvas sigus ab 
necorling to their own customs, .culture and trudi- road entrances 
tious. of camp. 

ative nations a@LL over the world have regained 
their londs. The U.S. restored Okinawa to Japan. 
‘es assume that this rendering of justice shall 
\ extended to Americzn [udians and that this 
Land shall be restored to he sohavicn. 


Sign ends with a 
Tinks CAMP is ouk to prove Uhal tie tradi tion- plea to Lol the 
| Indians can Live of f the iwnd without elcc- ited man run his 
trieity, moncy, welfare relief or aid of any «ind. own life. 
“hite people are asked to help by not interfering. 
iil we need is to be let alone and live in our own 
As) 


«|. 


Ang help from other nations, in the form of letters to the U.S. Govern- 
ment, appealing to its justice and to render the same to American Indians 
or through pressure by way of the United Nations snall be greatly appre- 
ciated. 


‘the facts in the above GAIT bihiul MANIFESTO was compiled by Louis uall 
Secretiry-Cuughnawaga branch 
Six Nati- s Confederacy 
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+ chit ‘t II] — Treaty of Fort Stanwix 


attached to Complaint. 
Ar PER DEX & 


LRTICLIS 4 i i ‘ me iWe IND DAY OF 
O 17s t Our Rien Bereer At 
\ | { l i } Uni Strates 
i \ ! 1— ON I ANI ! Sacurms ayxp 


he United States of America give peace to the Senecas Mohawks, 
Onondagas and Cayus usl receives thera into thei. protection upon 
the following conditions 

article 1. Six bostayes sbail be immediately delivered to the cow- 
missioners by the said nations to remain in the posession of the 
Unit , til! t] prisoners, white ar ) 1 were 
takeu Ls ts, Mehawks, Onondagas aud Cayugas, o1 
any of the 1 the late war, from among the people of the United 
States, shall be delivered up 

Article The Oneida ruscarora Nations shall be secured in the 
poss f the lands on which they are settled 

Article 3. A line shall be drawn beginning at the mouth of a creek 
about fo les east of Niagara, alled Oyonwayea, or Joli 4 
landis plice, t the e pamed by the Indians Oswego, and ‘y 
us Out » from thenes therly in a direction alwa four miles 
east of the carry r path between L s Erie and Ontario, to the 
mouth of ‘lehose 0, Buffalo creek, on Lake Erie; thenee south 
to the north boundary of the State of Peunsylvan thence west to 
the end of the said wrth boundary; thence south along the west 


boundary of the said State to the river Olio; the said line from the 


mouth of the Oyonway io the Ohio shall be the western boundary 
of the lands of the Si va ns, 80 that the Natio hall and do 
yield to th d States all claims to t country t of the said 
boundary, and ‘hen they shall be secured in the peaceful possession 
of the lands t ! iteast and north of the san erving only 
six miles square round the fort of Oswego to the United States for 
the bu} rtof the sane 

A t. The commissioners of the United States, on consideration 
o* ‘he present circumstances of the Six Nations, anc in execution of 
the hnrnane and liberal view f the United States, upon the signin 
of the above article vill order goods to be delivered to the said Six 
Nations for their use and comfort 


Proc!nin.e.l Ovteber 92 


had ee ee 
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Exhibit IV — Treaty of Relin.uishmert 
attac \ed to C sa laint. 


RELINQUISHMENT 


To New York, by the Mohawk nation of Indians, under the sanction of the United 
States of Am :rica, of all claims to lands in that state. March 29, 
1797. 

At a treaty held under the authority of the United States, with the Proclaimed 
Mohawk nation of Indians, residing in the province of Upper Canada, within April 27, 
the dominions of the King of Great Britain, present, the ‘onorable Isaac 1798 
Smith, Commissioner appointed by the United States to nold this treaty; Abraham 
Ten Broeck, Egbert Benson, and Ezra L'Hommedieu, agents for the State of New 
York; captain Joseph Brandt and captain John Descrontyon; two of the said Indians 
and deputies, to represent the said nation at this Treaty. 


The said agents having, in the presence, and with the approbation of the said 
commissioner, proposed to and adjusted with the said deputies, the compensation 
as hereinafter mentioned to be made to the said nation, for their claim, to be ex- 
tinguished by this treaty, to all lands v‘thin the said state: it is thereupon finally 
agreed and done, between the said agen nd the said deruities, as follows, that 
is to say: the said agents do agree to pay to the said deputies, t..> sum of one 
thousand dollars, for the use of the said nation, to be by the said deputies paid 
over to, and distributed among, the persons and families of the said nation, 
according to their usages. The sum of five hundred dolJars, for the expenses 
of the said deputies, during the time they have attended this treaty: and the 
sum of one hundred dollars, for their expenses in returning, and for convey- 
ing the said sum of one thousand dollars, to where the said nation resides, 
And the said agents do accordingly, for and in the name of the people of the 
state of New York, pay tie said three several sums to the said deputies, in 
the presence of the said commissioner. And the said deputies do agree to 
cede and release, and these presents witness, that they accordingly do, for 
and in the name of the said nation, in consideration of the said compensation, 
cede and release to ‘he people of the state of New York, forever, ali the 
right or title of the d nation to lands within the said state: and the claim 
of the said nation to lands within the said state, is hereby wholly and finaiiy 
extinguished. 


Agents of 
New York 
pay to the 
Mohawk 
deputies 
$1000 and 
their 
expen se 


The Mohawks 
cede all 
right, etc. 
forever. 


In testimony whereof, the said commissiuner, the said agents, and the said 
deputies, have hereunto, and to two other acts, of the same tenor and 
date, one to remain with the United States, one to remain with the said 
state, and cone delivered to the said deputies, to remain with ine said 
nation, set thei, hands and seais, at the city of Albany, in the said state, 
the 29th day of March, in the year 1797, 

ISAAC SMITH, 


Abm, Ten Broeck, Jos. Brandt, 
Egbt., Benson, John Deserontyon, 
Ezra L'Hommedieu, 


WITNESSES:- Robert Yates, John Taylor, Chas. Williamson, Thomas Morris, 
The mark of John Abeel, alias the Cornplanter, a chief of the Senekas. 


To the (four words illegible). 


{ For a contract, dated Sept. 15, 1797, between Robert Morris and the Senecas, 
entered into under the sanction of the United States, see post Appendix 1. p. 661.] 
F (61) 
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Ci vo J ‘ 
\ t} { Stat the 
M of j r t provines I 
( ] { é of ‘ of Grea vin, 
1 ' ’ it] , ‘ : . 
i te t \l b 
Ber I 1 he t New 
You Cay rof 
iJ eput yvepresont the d Na 
4 43 treat 
The said nis baving, in the presence and with approbetion 
of the aud com oner, prow 1 to and adjusted with t) iid 
deputies the cor ition as bercinafter mentioned to be made to the 
paid Nation fort ry claim, to be extinguished by this treaty toal! | 


within the eaid Stute:it is thereupon finally agreed and done, between 


the said agents aod the said d ties as follows, that is to say: tho 
#aid agcuts do agree to pry to th aid deputies the aum of one thous- 
aud dollars for tho use of said Naticn, to be by the said deputies paid 
over to and distributed among, the persons and fuwilies of the said 
N ym, a liu to their usages; the sum of five hundred dolars for 


the expenses of the said deputies, curing the time they have attended 


this treaty; and the sum of one hundred dolla:s for their expenses in 


veturning, and for conveying the said Sum of one thousand dollars 


to where the said Nation resides. And the said 


rents do accordingly, 
for and jn the name of the peuple of the State of New York, pay the 
ace of the 


seid commissioner. And the said deputies do agree to cede and 


suid three ceve 


ral eum to the suid deputies, in the pree 


reécse, aud these presonts witness, that they accordingly do, for and 


in the neme of tie srid nation, in consideration of ths said compensa- 


tion, cede and release to the people of the State of New York forever 
all the right or title of the said aation to lauds within the said State; 
and the elaim of the 6ai2 naiicn to lauds within the said State is 
hereby shoily and finaly extinguished. 


Proclaimed Apru 27, 1798. 
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is ___ SUMMONS. i 
Unitei Staies District Court 
FOR THE 
_NORTHERN DISTRICT OF NEW YORK _ 


THE STATE OF NEW YORK, 
Plaintiff, PA 
~against- CiviIL ACTION FILE No. Le 396 


DANNY WHITE, PAUL WHITE, JR., PAUL WHITE and } 
NORMA WHITE, his wife, LORRAINE MONTOUR, 
THOMAS DELARANDE and LORRAINE DELARANDE, his 
wife, JOHN HEMLOCK, ALLEN HEMLOCK, DIANE 
HEMLOCK, EARL FRANCIS CROSS, CHRISTOPHER 
HEMLOCK, ANGUS DEER, DAVID DEER, DAVID 
DEERHOUSE, WARREN DEER, JIMMY DEER, PAUL 
WILLIAMS, ALEX AKWIENZIE, TOM COOK, DOUGLAS 
PINE, ANNIE JOCK, “JOHN" GAMBLE, first name 
John being fictitious, real first name not 
being known to plaintiff, person intended : 
being in possession of State land in Town of SUMMCNS 
Webb, Herkimer County; "JOHN DOE", “RICHARD 
ROE", “RITA ROE”, “GERALD GOE", “JANE CCE", 
"SAM FOE", “GLADYS HOE", "AL JOE“, ‘JANE DOE, 
“SUZ WOE", “PETER MOE”, “PHILIP SOE", "CAROL 
ZOE", "DONALD POE, “FRED MOE", “BOB BOE", 
“WARREN KCE", “BILL VOE", and "JOE WOE", 

true names of parties being unknown, parties 
intended being in possession of State land 

in the Town of Webb, Herkimer County, 


Defendents 


t 


—_ 
'To the above mamed Defendant 
You are hereby summoned and required to serve upon Louis J. Lefkowitz, Attorney 


Genecal of the State of New York, 


plaintiff's attorney ,whoseaddress The Capitol, Albany, New York 12224 


an answer to.the complaint which is herewith served upon you, within 20 days after service of this 
summons upon you, exclusive of the day of service. If you fail to do so, judgment by default wili b: 
taken against you for the relief demanded in the complaint. 

y Clerk of Corrt. 


Deputy Clerk. 


Date: September 11, 1974 [Seal of Court] 


NOTE:—This summons is issued pursuant to Rule 4 of the Federal Rules of Civil Procedure. 
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STIPULATION. 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


iaosibbiadeie as —— — Civil Action 
File No. 74-CV-37( 
THE STATE OF NEW YORK, BEARDS) HOM TaEe 
Plaintiff, 
~against- STIPULATION 


Defendants. 


It is hereby stipulated and agreed by and between the 
attorneys for the respective parties that the time within which 
to answer or otherwise move with respect to the complaint herein 
be extended to December 1, 1974. 


This stipulation shall not operate as a waiver of any de- 
fense or objection by the defendants and particularly shall not 
operate as a waiver of the defense of lack of jurisdiction, of 
the above Court. vies 


LOUIS J. LEFKOWITZ 

Attorney General of the 
State of New York 

Attorney for Plaintiff 


i LF 
By ALVI 1 mh Le, Cte / 


emiah Jochnowitz { 
sistant A rney Genera 


4 LileLser FI | 
NANCY STEARNS 
Attorney for Defendants 
853 Broadway 

New York, New York 10003 
212, 674-3303 


~~. 


Attorney for Defendants 
3240 19th St., N.W. 
Washington, D.C. 20010 
202, 332-4282 


So ordered: 


UsSsDeds 


Dates 
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MOTION FOR EXTENSION OF fIME 
TO ANSWER. 


¢ 


o file their responsi 


The reasons 
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AFFIDAVIT OF NANCY STEARNS IN 
SUPPORT OF MOTION. 


NANCY 


97 


</f 
Affidavit of Nancy Stearns in Support of Motion. 


t un by +} 


Ss therefore request é io weeks in 
ir answer cr otherwise move i he action herein. 


Jochnowitz has een no ied by telephone thi 


intentions 


TEARNS 
SWORN TO BEFORE ME THIS 
2lst DAY OF NOVEMBER, 1974. 
Mp 


> ’ 
Ande Coclo 
NOTARY PUBLIC 


RHONDA 
NOTAY jELhS Of ficv 
No. 3523059 


¢, tier 
Come oY He i bathe ounty 


*~3s March 30, 17S 
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MOTION TO DISMISS. 


re 


Civil Action File No. 74-CV-370 


AN NY 1, r 
ANT Witt t 


Please take notice that on January 22, 1975 at 10 a.m., or 


soon thereafter as counsel may be heard, Defendants will move 


the United States District Court, for the Northern District of 


! 


New York, Federal Building, Utica, New York, for an order dismiss- 


ing this action on the grounds that: 


a) A dispute between two nations, or the respective states 
of those nations, regarding the ownershin or sovereipfnity over land 
is an international matter which may not be decided by the courts 
of one of those nations; 

b) The validity of treaties entered into by the executive 
branch of the United States is a political question which is not 
appropriate for determination by the courts of the United States: 

ec) This action which raises the question of the ownershinv 
of or sovereignty over the land of Ganienkeh is in reality an act- 
ion against the Mohawk Nation and the Six Nations Confederacy, and 


therefore is barred by the doctrine of sovereipn immunity. 


Resvectfu submitted 
“Aare WH ange 


> he st 7 Coxttrs 


uatiz Ny STEARNS 

c/o Center for Constitutional Rients 
853 Broadway 

New York, New York 19992 

(212 )674-2302 


ROBERT T. COULTER 

32h0 19th Street, N.™. 
Washington, D.C. 20510 
(202) 332-4282 
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MEMORANDUM IN SUPPORT OF MOTION 
TO DISMISS. 


( DISTRICT COURT 
, wpyr saat , 
rR1¢ iF Wi ¥C 
THE STATE OF NEW YORK 
Plaintire., 
Civil Action File No. 
74-CV-370 

’ ? : 
¥ DANNY WHITE, et al., 


Defendants. 


MEMORANDUM IN SUPPORT OF MOTION TO DISMIS 


}~ 


STATEMENT OF FACTS 


This is an action regarding a dispute between the State of 
New York and the Six Nations Confederacy (sometimes referred to as 
: the Iroquois Confederacy) concerning the title to or sovereignty 
over certain land. 

On September 11, 1974, the State of New York filed this 
action against 23 named and 19 unnamed Indian individuals contest- 
ing the OMNEr SrA? of 612 acres of land in the town of Webb in Her- 
kimer ie ai Yor: State claims title to the land, which it 
had purchased in 1973, from the Nature Conservancy, a private res 


poration. The state alleges that its chain of title can be traced 


back to a treaty made between New York State and one Joseph Brandt, 


*/ After the filing of this action, United States Marshals appeared 
at the land in question (Ganienkeh) to serve summons and com- 
plaints on the parties named as defendants by the State of New York. 

They were informed that the land was not New York territory but 
rather the territory of the Mohawk Nation and that: they therefore 
could not enter. They were directed to contact Mr. Robert T. Coul 
ter, attorney for the Indians. : 

(fn. continues on next page) 
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Memorandum in Support of Motion to Dismiss. 


ey ited in 1797 in wi it laimed t elinguish all Mot } 
% / 
pes 

land to the tate for {t i re) L, 000 ) pli OX nse } t | 

to the 1797 treaty, the 6l2 acre i wel] several] milli add ny 

tional acres, was the ind put l it , Mohawk Nati " 

t he Six Nations ont'eder y rh owners! - % Lar gt Lled H 

Ganienkeh, r Land of the Flint, v recogni gd in the Tr ty f 

84, or the Treaty of Fort St } : bet en th Ur t i State and 
the Six Nations Confederacy of which the Mohawks were but one natian. 


The people who are currently residing on the land of Ganien- 
keh claim the right to live on their aboriginal lands. They seen 


as members of the Six Nations Confederacy have consistently asserte 


had no authority under the Great Law of the Six Nations, Gayanera- 
kowa, to dispose of Indian land, but because the United States 
(which by law had to oversee and approve any treaties with the 
Indian Nations) knew that Brandt had no such authority and that 
only the governing body of the Six Nations could enter into treatias 
regarding the land. 

New York State has come to this Court asking it to review 
the treaties in question, uphold the validity of the 1797 treaty, 


and remove any cloud from their claim of title to the land. 


THE SIX NATIONS CONFEDERACY 


The Six Nations Confederacy of which the Mohawk Nation is 


but a part, has existed in the land known today as New York State, 


(fn. continued from preceding page) 


On September 30, 1974, all copies of the summons and complaint 
were served by the Marshals on Mr. Coulter in Washington, D.C. 
Defendants will not here address themselves to the questions of the 
validity of the service on Mr. Coulter or ta whether the partics t 
named in the complaint actually reside in Ganienkeh. | 


Ld In 1798, New York State allegedly patented the lands in ques- 
tion to a non-Indian, pr. ‘ate citizen and the lands remained 

in private hands when New York repurchased them from the Nature Cor- 

servancy for the amount of $783,000 in 1973. 
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body 


partici 
unanimi 
which performs the legislative ‘xecutive and judicial functions 
government, continues today as he governing body of the Six 


Confederacy 


OWNERSHIP OF LAND UNDER THE LAW OF THE SIX 
NATIONS. 


Unlike the customs ( raditions of the United 
under the law and tradition : ix Nations, "no individual 


could obtain absolute tit 4 > Ts > land, as that was vested by the 
HEHE / 


laws of the Iroquois in all the people." See Morgan, supra, p. 


326. Since no one individual owned the land of the Six Nations, 


*/ See Morgan, League of the Iroquois, 1851, facsimile edition, 
1972, pp. i 


**/ The Six Nations Confederacy reamins today a classic model of 
~ the federal state which is "...a perputual union of several 
sovereign states which has organs of its own and is involved with 
power, not only over the member states, but also over their citi- 
zens. The union is based, first on an international treaty of the 
member-states, and secondly, on a subsequently accepted constitu- 
tion of the federal state. A federal state is said to be a real 
state side by side with its member states, because its organs have 
a direct power over the citizens of those member states." Lauter- 
pacht, ed., Oppenheim's International Law, Vol. 1 Peace, 1958, 
§89 p. 175 hereinafter, Oppenheim. 


¥#*/ Individuals could, however, cultivate unoccupied parcels of 
land and could sell or bequeath the improvements on or crops 
from the land. See, Morgan, supra, p. 326. 
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t } th } ( t} i Pha ld 1] 
t don by th Nat 1 it ¥ 

A dispute volving t wnership of the Six Nations' land 
theref id ! ot a matte ! l h Six Nat ic 
r¢ l i ; in I t 4 i L 

The Role and Position of the Six Nations Cc nfederacy 

Reyarding thi Lit JE aes Pe SO ater ©. 

On November 24, 1974, the Grand Council of the Six Nations 


authorized the following statement to be presented to this Court. 


To: The United States District Court for the Northern 
District of New York. 


The action of the State of New York v. Danny White, et 
al., (Ganienkeh), is in reality an action against the 
Mohawk Nation and the Six Nations Confederacy regard- 

ing the ownership of or Sovereignty over the land of 
Ganienkeh. As such, it may not properly be decided by 
the courts of the United States, nor do the Mohawk Nation 
or the Six Nations Confederacy consent to be sued in 
United States courts. 


The question of the ownership of or sovereignty over 
the land of Ganienkeh can only be decided in an inter- 
national forum or by diplomatic negotiations between 
the United States and the Six Nations. 


Therefore, the Six Nations Confederacy hereby formally 
objects to any assertion of jurisdiction by the United 
States District Court for the Northern District of New 
York over this matter. 


Signed: Chief Gordon Peters 
Secretay, Six Nations, 
Under the Direction of 
The Grand Council of the 
Six Nations Confederacy 
held on November 24, 1974. 


THIS ACTION REGARDING THE TITLE TO LAND IS IN REALITY 
AGAINST THE SIX NATIONS CONFEDERACY AND IT IS IMMIINE 
FROM SUIT UNDER THE DOCTRINE OF SOVEREIGN IMMUNITY. 


A. An Action Regarding the Title to the Land Herein 
is Against the Six Nations Confederacy. 


*/ Defendants will limit the grounds for the Motion to ‘ismiss to 
those matters raised by the Grand Council above. 
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party in interest 

Nations C 5 [The individuals now resid 
doing s * the authority and protection of 
federacy. This is evidenced by the letter of November » 1974 to 
this Court. Furthermore, under the law of the Si: Nations the land 
in question is not held by individuals, but by the Six Nations as 
a whole. Therefore any dispute regarding the ownership of land 
claimed by the Six Nations must be had with the Six Nations and 
not with individuals residing on the land. For it is a fundamenta 
principle of international law that "any action against the propert 
of the sovereign is an action against such sovereign." 
Great Britain, House of Lords (1938), A.C. 485. 

Thus, in order to litigate the question of the title to the 
land herein in United States courts, the State of New York must 
bring the Six Nations and not merely individual citizens before 


the court. 


B. Under the Principles of Sovereign Immunity a Nation 
May Not be Sued Without its Consent. 


Under the doctrine of sovereign immunity, however, the 
State of New York may not bring the Six Nations before this Court 
unless they agree to submit themselves to its jurisdiction. For» 


..according to the rule par in parem non habet 
imperium - no State can claim jurisdiction over 
another. Therefore, although States can sue in 
foreign courts, they cannot as a rule be sued 

there unless they voluntarily submit to the juris- 
diction of the court concerned. This rule applies 
not only to actions brought directly against foreign 
States, but also to indirect actions, as when, r 
instance, a suit in rem is brought against a vessel 
in the possession of a foreign State. */ 


*/ Or an indirect action as here, where an action is brought 
against citizens of the sovereign state in an attempt to evade 
the principles of sovereign immunity. 
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A th ¢ ' 4 rn tic if } in ] 4 

It is wel established i: nternat.ional law tI 

no state can, without it nsent, be 3 pelled 

ubmit t ij t it) r tat ithe 'e) 

mediat 1 oF irt { P } other kind 

of pacific ettlement ‘ I ter: ! ! 

opinion, series B, No. 5 at p. 7; quoted in Oppen- 

s F , r ec 

heim, supra, Vol Et, ee ‘ 

American court have al: recogn i th ba principle 
that the United tat not | ng, ar nWwilling foreign nat 


It is well a well established rule of international 


law that the public property fa foreign sovereig 
is immune from legal process without the consent of 
that sovereign. Loomis v. Rogers, 245 F.2d 941 


i 
(D.C. Cir., 1958), cert. denied, 69 S.ct. 611. 


Indeed, the Six Nations Confederacy not agreed to sub- 
mit itself to the jurisdiction of this Court. Rather, in the let- 
ter of November 24, 1974, they have invoked the principle of sover- 
eign immunity and have objected to any assertion of jurisdiction 
by this Court. 

The courts of the United States have often been compelled 


to dismiss actions regarding the property of a foreign sovereign 


when a claim of sovereign immunity was interposed by the defendant. 


See, for example, Sullivan v. State of Sao Paolo, 122 F.2d 355 


(2nd Cir., 1941). 


C. The Doctrine of Sovereign Immunity is Applicable to 
a Claim Agains: The Six Nations. 


Indian Nations have long been recognized in international 
affairs as independent sovereignties. As early as the 1600's the 
Six Nations Confederacy (then Five Nations) entered into treaties 


*/ Judicial settlement is obviously included within the concept of 
other kinds of pacific settlements. See, Oppenheim, supra, 
Vol. II §25ab - ag, pp. 42-87. 
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the follow3 


2. importance 1 of peace negotia 

Iroquois. 
The treat’ of peace between the United States and 
the Iroquc .s was considered of considerable importance 
to the Central Government. Washington, in 1783, made 
a personal trip the lands of the Iroquois to fami- 
liarize himself with conditions. The negotiations of 
peace in 1784 wer losely followed by Washington in 
Virginia and Jefferson in Paris, and such personali- 
ties as James Madism, James Monroe, Lafayette, and 
General Butler were present as negotiators or ob- 
servers. 
The Iroquois insisted on acting in their collective 
capacity end, though they had been harried by Sullivan 
expedition, any effort to expel the hostile tribes of 
the Iroquois from their ancient lands or any attempt 
to break up the League into its several tribes, would 
have been attended by a prolonged frontier war which 
the new Union was not prepared to prosecute. 
The controlling purpose of the Central Government was 
to make peace with the Iroquois and to drive a wedge 


*/ Amongst the subjects of treaties between the United States and 
the Six Nations Confederacy which indicate the internationa) 
y 
status of the Confederacy were war and peace, boundaries and the 


exchange of prisoners. See, Office of the Solicitor, United enedebe 
Department of the Interior, Federal Indian Law, 1942, p. 39, @ierein- 


after, Federal Indian Law.) See, Treaty of Ft. Stanwix, supra, and 
Treaty of Konondaigua, 7 Stat. See also, Article VII of the Treaty 
of Konondaigua regarding the peaceful settlement of disputes, a 
subject which is typically the subject of treaties between or amony 
nations. See for example Oppenheim, supra, Vol. II on Amicable 
Settlement of State Differences, 1952, pp. 3-131. 
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of Motion to Dismiss. 


that 


Federal 


lve 
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ssed to the Grand 


filed or the Konon- 


xed hereto Appendix A. 


the Executive 


as 


sovereigns. The Supreme 


6 Pet. 515, 559, 560 -561 (1832) 
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Nations as follows: 


as 
political 
natural 
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surrender 


communites, re- 
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Nations is that a 

its independence - 


Ee 


its right to self-government, by associating with 


a stronger an 
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powerful 
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106 F.2d 804 


of course, 


(10th Cir., 1939). 


ctaw Tribe of Ind iar 


its 
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ping 
ing to a 


protection. A 
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tection 

itself 

State. 


weak 
may 

more 

right 


ited States law that an Indian Nation 


n expressly authorized by as 


66 


pecific 


Fed. 372 


is, 


Fidelity & Guaranty Co., 


No such act has been passed, and, 


any such act would be contrary to international law. 


Nor do Acts of Congress regarding the Indian Nations alter 


their entitlenent to 


law ",..The matter 


of 


sovereign 


recognit 


immunity. For under international 


ion is not a function which inter- 
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sovereign immunity to another. This too has been recog- 
courts of the United States,as when the United States 
Court * Appeals for the Second Circuit noted in Sullivan v 


of Sao Paol Supra, 122 F.2d at 35 -.-the failure of our own 


government to maintain diplomatic relations with them" does not 
deprive states of their status as sovereigns. The New York Court af 
Appeals reached the same conclusion twenty years vefore, stating: 


Whether or not a government exists clothed with the 
power to enforce its authority ithin its own ter- 
ritory, obeyed by the people over whom it rujes, 
capable of performing the duties and fulfi {lling the 
obligations of an independent power, able to enforce 
its claims by military force, is a fact not a theory. 
For it recognition does not create the state although 
it may be desirable. Wulfsohn v. Russian Republic, 
234 N.Y. 372, 375 (1923). ‘ 


The Second Circuit has held even further, 


... the doctrine [of sovereign immunity] is not con- 
fined to powers that are sovereign in th» full sense 
of the juridical theory, but naturally is extended 

to those that, in actual administration, originate 
and change at their will the law of contract and pro- 
perty, from which persons within the jurisdiction 
derive their rights Sullivan v. State of Sao Paolo, 
supra, 122 F.2d at 359. 


Here where the defendants derive their claim of rig 
live on, cultivate and improve the land in question fron ¢ 


of ownership by the Six Nations Confederacy which historically 


all Six Nations land in common, the sovereign plainly has the powe 


referred to by court in Sullivan. 
In sum, this Court can only conclude that this action re 


garding the ownersnip of, or sovereignty over the land in question 


is a) an action against the Six Nations Confederacy, and b) that 


* 
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hy Six Nuti Confederacy is iminun from suit. Therefore this | 
id i i \\ LIV t )}) 
WHI £ , | Cl 


If the Six Nations is a sovereigr State, then this action may not 
be maintained against it. The val lity of the treaty of 1797 by | 
which the land was ¢ ortedly made part of the United State ind 


. the international status of th } Nations and the Mohawk Nation 
1 a 
nae We 14 ie we ? eee Maree eres oe a a Dimes | » 
are “political questions’ under United States law and therefore not} 
capable of independent and impartial determination by this Court. 


Thus, in addition to the absolute right of the Six Nations over its 
own territory, the Six Nations refuse to be bound by any decision 
of the United States courts because no such decision could be fairlly 
nor impartially made under United States law. 


The status of Indian Nations has been recognized as a poli- 
independently, 
tical question beyond the power of the courts to determine/ since 


the earliest days of the United States. Chief Justice John Marshall 
wrote: 


They [the Cherokee Nation] have beer uniformly 

treated as a state from the settlement of our 

country. The numerous treaties made with them 

by the United States recognize them as a people 

| capable of maintaining the relations of peace 

and war, of being responsible in their political] 
character for any violation of their engagements, 
or for any aggression committed on the citizens 
of the United States by any individual of their 


community. Laws have been enacted in the spirit 
of these treaties. The acts of our government 
Plainly recognize the Cherokee nation as a state, 
and the courts are bound by those acts 
Cherokee Nation v. Georgia, 5 Pet. 3, 16 
(1831) 
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international law; 
the territorial 


foreign insurgents, 


Genera / speakir 1e incidents attaching to a 
treaty with a foreign power have been held applic- 
able to Indian Treaties. Thus, in accordance with 
the general rule applicable to foreign treaties, the 
courts will not go behind a treaty which has been 
eatified to inquire whether or not an Indian tribe 
was properly represented by its head men; nor deter- 
mine whether’ or/" treaty has been procured by duress 
or fraud, and declare it inoperative for that reason. 
[Citing United States v. New York Indians, 173 U.S. 
464 (1899); United States v. Old Settlers, 148 U.S. 
427, 466 (1893)] Federal Indian Law, p. 34. 


The work goes on to quote the following language of the 


Supreme Court: 


- »- . the treaty, after executed and ratified by 

the proper authorities of the government, becomes 
the sioreme law of the land, and the courts can no 
more go behind it for the purpose of annulling its 
effect and operation, than they can behind an act 

of Congress. Fellows v. Blacksmith, 60 U.S. 366, 372 


(1856), quoted at Pederal 1 Law, p. 34. 


This rule that the courts will not question the validity of 
a treaty which has been executed and ratified has been followed 
generally and has been particularly applied to treaties concluded 


with Indians. Sec Scharpf, Judicial Review and the Political Ques 


tion: A Functional Analysis, 75 Yale L.J. 517, 545 (1966). 


* ° - " . 
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en if C not turn on the validit of a treaty 
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national boundary cely possible that the 
courts of eithe ’ se to abide by the measure 
idopte by government. ‘re being no common 
tribunal to decide ween them, termines for 
itseif on it own ts, and if they cannot 
their differences eably, the right remains with 
the strongest. The iciary is not that department 
of ment ich the assertion of its inter- 
ests foreign powers it confided; and its duty 
common] is to decide upon indiv rights, according 
to those principles which the pol -al departments of 
the nation have established. If course of the 
nation h been a plain one, its rts would hesitate 
to pronounce it erroneous. Fost v. Neilson, 2 Pet. 
ese ot (1829). pare nls 
A noted German legal scholar wh studied the "political 
juestion doctrine" in United States law has written the following: 
reason which the Court gave in a territorial 
boundaries case for its reluctance to apply inter 
national law against the American government s:ems 
to have more gr-veral relevance: 
A question of disputed boundary between two 
sovereign independent nations, is, indeed, 
much more properly a subject for diplomatic 
discussion, and of treaty, than of judicial 
investigation. [Citing De Le Croix v. Cham- 
berlain, 25 U.S. 599, 600 (1827)}. ‘ 
The international order has its own processes for the 
settlement of disputes between nations, and in these 
processes the American position must be defined, pre- 
sented and defended by the political departments of 
the government. 
* * # 
In such a situation, the international conflict could 
} not be resolved before a domestic court, if only 
because the foreign party to the dispute is not sub- 
A ject to its jurisdiction. As the Court pointed out 
as early as 1796: : 
If' we are to declare whether Great Britain or 
the United States have violated a treaty we 
ought to have some way of bringing the parties 
before us. [Citing Ware v. Hylton, 3 U.S. 199, 
261 (1796)). ay 
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reasons defendants 


urge 


Respectfully sut 
> ae ‘Z 
kice 


ay {*¢ wtte 
Cee ich cha 


ROBERT /T., COULTER 
3240 19th Street, 
Washington, D.C. 


STEARNS 
nter For Constitut 
roadway 


York, N.Y. 


jonal Rights 


New 10003 


for Defendants 


Attorneys 
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+, which allegedly came from the idian encampment 
known as Ganient New York. Accord- 


ing to reports, th 
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Moose Road near 


Article VII of the 
(November 11, 1794) 
provides that j 
take place 
v2tions to 
juries done 
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requires that 


party 
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to the other party The complaint 
by any of the Six Nations made to the Presideat 


of the United States, or 


In appointed by the 
President. For injuries non-Indians 

complaint is to be made to F the Si: 
Complaint is hereby made by the United States that 
dividuals of the §$ : allegedly have wounds 


citizens of the Uni as stated above. 


> 


: 
the 


so specifies that after a member of one 
party to the treaty has been injured by a member of the 
other party, such prudent measur al 

pursued as shall be necessary to preserve our D 
friendship unbroken. This manner of maintaining 
peace was, according to Article Vli, to be used " 
until Congress shall ma other equitable provision for 
the purpose." Congress, in the year 1948, made such a 


ace and 
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MOTION TO INTERVENE. 


17? TERT ceTMaTre 
UNITED STATES 


Noemi a Tren 
NORTHERN L TR 


vs. 
Civil Action 
DANNY WHITE, et al., No. 74-0V370 


Defendants. 


DOUGLAS L. BENNETT, BONNIE L. BENNETT NOTICE 
AND BIG MOOSE PROPERTY OWNERS 
ASSOCIATION, 


Applicants for 
Intervention 


San EE Eee to 


Ss 2.8 Sr 


PLEASE TAKE NOTICE that the undersigned will bring on t 


notion of DOUGLAS L. BENNETT, BONNIE L. BENNETT and the BIG MOOSE 


PROPERTY OWNERS ASSOCIATION, for leave to intervene in this ac 
for a hearing before the United States District Court, Norther 


Cc 


District of New York at the Federal Court Building in the 


Syracuse, New York on the 13th day of January, 1975 at 10:00 a. 


or as soon thereafter as counsel can be heard. 


/ 


tf, rs ae Pee 
SV Gitte" .c% ebrot, Lege Son 1 A 


HANCOCK, ESTABROOK, (RYAN, SHOVE & 
Attorneys for Interveners 

Office and P.O. Address 

One Mony Plaz 

Syracuse, New York 13202 

(315) 471-3151 


TO: Hon. Louis J. Lefkowitz 
Attorney General 
State of New York 
Office and P.O. Address 


The Cupitol 
Albany, New York 


m. 


wee 


HUST 
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Motion to Intervene. 


Ms. Nancy 

Attorney f 

Office and P . Address 

c/o Center ; Constitutional Rights 
850 Broadway 

New York, New York 10003 


Robert T. Coulter, Esquire 
Attorney for Defendants 
Offic: and P. O.Address 
~-40 19th Street, N.W. 
Washington, D.C. 20010 
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MOTION TO INTERVENE AS PLAINTIFFS. 
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 
STATE OF NEW YORK, 


Plaintiff, Civil Action 
$ 74-0V370 


No. 


DANNY WHITE, et al., 


$ MOTION TO INTERVENE 
Defendants. AS PLAINTIFFS 


DOUGLAS L. BENNETT, BONNIE L. BENNETT 
AND BIG MOOSE PROPERTY OWNERS 
ASSOCIATION, 


Applicants for 
Intervention 


Sesh 


The above-named applicants move: pursuant to Rule 24(a) (2) 
for leave to intervene as plaintiffs in this action in order to 
assert the claims set forth in their proposed complaint, of which 
a copy is hereto attached, on the ground that the applicants 
claim an interest relating to the property which is the subject 
of the original action and that they are so situated that the 
dispositior of the action may as a practical matter impair or in- 
pede their ability to protect that interest unless the interests 


of applicants are adequately represented by existing parties. 


—pferert, ee 1) ee fhen etl IK 


HANCOCK, ESTABROOK, 


Attorneys for Applicants for Inter- 
vention 
Office and P. O. Address 
One Mony Plaza 
Syracuse, New York 
(315) 471-3151 


RYAN, 


13202 
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Motion to Intervene as Plaintiffs. 


Ms. Nancy Stearns 

Attorney for Defendants 

Office and P. 0. Address 

c/o Center for Constitutional Rights 
850 Broadway 

New York, New York 10003 


Robert T. Coulter, Esquire 
Attorney for Defendants 
Office and P. O. Address 
3240 19th Street, N.W. 
Washington, D.C. 20010 


Hon. Louis J. Lefkowitz 
Attorney General 

State of New York 

Office and P. O. Address 
The Capitol 

eibany, New York 
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INTERVENERS’ COMPLAINT. 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 
Plaintiff, 
-vVs- INTERVENERS' 
: COMPLAINT 
DANNY WHITE, et al., 
Defendants. 
DOUGLAS L. BENNETT, BONNI®. L. BENNETT 
AND BIG MOOSE PROPERT* OWNERS 
ASSOCIATION, 


Applicants for 
Intervention 


The above-named plaintiff-interveners allege as follows: 

1. Plaintiff-interveners Douglas L. Bennett, Bonnie L. 
Bennett and Big Moose Property Owners Association, admit and re- 
plead the allegations contained in paragraphs numbered 1, 3, 4, 5, 
6, 7, 8, 9, 11, 13 and 28 of the original complaint and so much of 
paragraph 2 as provi” “C fendants are in illegal occupation of 
the hereinafter des ribed premises" with the same force and effect 
as if at length set forth herein. 

2. Plaintiff-interveners state that they do not possess 
sufficient knowledge or information as to be able to forma belief 


as to the balance of the allegations in said complaint contained. 


3. At all times hereinafter mentioned plaintiff-interveners 


Douglas Bennett and Bonnie L. Bennett were and now are residents 
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of the Town of Webb, Herkimer County, State of New York and at 
all times since prior to May 13, 1974 have been and now are the 
owners of certain premises located within Township 8, John Brown's 


Tract, upon which they have operated a certain hotel known as the 
Big Moose Inn. At all times hereinafter mentioned, Big Moose 
Property Owners Association was and now is a not-for-profit 
corporation of the State of New York with a membership in excess 
of 100 members, all of whom are property owners of the Town of 
Webb, Herkimer County, State of New York. 

4. Heretofore and on or about A:igust 7, 1973 the State of 
New York, the plaintiff in the original complaint, purchased 
certain premises also situate in Township 8, John Brown's Tract, 
Town of Webb, Herkimer County and State of New York, commonly 
known, and hereinafter referred to, as the Moss Lake Camp property 
containing approximately 613 acres of land. The said State of 
New York is still the owner in fee simple absolute of the same. 
These premises are situated on both sides of County Highway #1, 
Herkimer County, leading from the Hamlet of Eagle Bay to the Hamlet 
of Big Moose, and are approximately three miles south of the prem- 
ises owned and occupied by plaintiff-interveners Douglas L. 
Bennett and Bonnie L. Bennett .nd, on an average, some two or 
three miles from the premises owned and occupied by the members of 
the plaintiff Big Moose Property Owners Association, whose direct 
route of access to their properties is over said County Highway 


#1. 
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Interveners’ Complaint. 


5. The premises owned by the plaintiff-interveners and 
the Moss Lake Camp proper* owned by the State of New York are al 
derived from a common title and prior to January 16, 1896 were all 
owned by William Seward Webb and Eliza Osgood Webb, his wive, and/ 
or Ne-ha-sa-ne Park Association. 

6. On January 16, 1896 said William Seward Webb and Eliza 
Osgood Webb, his wife, and Ne-ha-sa-ne Park Association as parties 
of the first part conveyed various lands, but not including the 
premises owned by plaintiff-interveners nor the Moss Lake Camp 
property, t: the State of New York as party of the second part. 
The deed therefor provided that the parties thereto, i.e. William 
Seward Webb and Eliza Osgood Webb, Ne-ha-sa-ne Park Association 
and the State of New York, their h.irs, distributees, successors 
ana assigns and all other persons who might come into ownership 
of any of the balance of the lands then owned by said William 
Seward Webb, Eliza Osgood Webb and/or Ne~ha-sa-ne Park Association 
would be bound by the following restrictions contained in said 


deed, which restrictions would be covenants perpetually running 


with the land and would apply to all of the said lands then owned 
hy said Willian Seward Webb and Eliza Osgood Webb and/or the 
Ne-ha-sa-ne Park Association which might thereafter be sold or 
transferred by them: 


“First: The said William Seward Webb and the Ne-ha-sa-ne 
Park Association for a valuable consideration to them duly 
paid for themselves, their heirs and assigns jointly and 
severally covenant and agree to and with the party of the 
second part, its successors and assigns th. t none of the 
remaining lands in said Township eight (8, John Brown's 
Tract, belonging to the parties of the first part, or 
either of them, which have not been heretofore contracted 
by them to be sold, shall be used or sold for commercial 
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agrigultural, manufacturing or other purposes except as 
mentioned in said Thomson contracts, hut the same shall 

by the parties of the first part, their heirs and assigns 
be used and sold exclusively for permanent forestry, 
hotel, camp and cottage purposes and all deeds of the same 
from the said parties of the first part or either cf them, 
their heirs, successors or assigns shall contain a clause 
as to said remaining lands in said Township eight (8) 
binding the purchaser thereof, his heirs and assigns to 

a perpetual use of said lands for permanent forestry, hotel, 
camp and cottage purposes, it being understood and agreed 
that the parties with whom contracts are now outstanding 
for the sale of lands in said Township Eight (8) are John 
B. Ehrehart covering all that part thereof situate west of 
the railwayof the Mohawk and Malone Railway Company in or 
about the centre of the west line of the Township; Dwight 
B. Sperry covering one hundred five (105) acres, five acres 
thereof situate near the Big Moose Station so-called and 
the remaining one hundred (100) acres near Eagle Bay ad- 
joining the Fulton Chain allotment; Mary Ann Powers lots 
one (1)and two (2) of the Fulton Chain allotment and Mary 
Sprague, ten (10) acres near lot twenty eight (28) Third 
Lake of the Fulton Chain Allotment. 


It is also for a valuable consideration jointly and sever- 
ally agreed by the said Webb and the Ne-ha-sa-ne Park 
Association of the first part, their heirs, successors and 
assigns that they or either of them will not sell to any 
individual or corporation any lake or substantially the 
whole of the land under water and immediately surrounding 

a lake in any of the portions in said Township Eight (8) 
retained by them, but that such remaining lanes in said 
Township eight (8) shall be sold by them at such times as 
they may elect in the same manner and for the same purposes 
as lands surrounding the Fulton Chain of Lakes have hereto- 
fore or are now being sold by said Webb of the first part. 
The intent of this agreement being that the parties of the 
first part, their heirs or assigns will not dispose of their 
lands in said Township eight (8) so as to afford any in- 
dividual or club or association of indivicuals or any 
corporation or coiporations an opportunity to ccntrol the 
exclusive use of any lake in said Township eight (8) tor a 
private preserve or the exclusive hunting or fishing pri- 
viliges of any land beyond their individual camp site or 
hotel sites, it being agreed and understood that ro camp 
sites sold shall exceed twenty five acres in amount and no 
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hotel site shall exceed two hundred and fifty acres in 
amount. It is further promised, understood and agreed 
that the public shall have the unrestricted right to hunt 
and fish upon all the lands in said Township eight (8) 
which have not heretofore been sold or which in the future 
may not be sold for camp sites or hotel sites. It being 
expressly agreed and understood that this hunting and 
fishing shall not apply to any camp or hotel sites that 
the parties of the first part, or either of them, their 
heirs or assigns have heretofore sold or hereafter may sell 
or convey. 


Second: The party of the second part covenants and agrees 
to and with the parties of the first part and this deed is 
accepted upon the express condition that the parties of 
the first part, their heirs and assigns do not release or 
relinquish the right to use any present established ways, 
highways, trails or ways of communication by land or by 
water from or to any of their lands in said Township 8. 

It being expressly agreed and understood that the parties 
of the first part, their heirs and assigns shall have the 
same highway rights of every kind and nature or means of 
communication upon, across or over said Townsiip 8 the 
same as if this conveyance had not been made or executed. 


Third: The parties of the first part for themselves, their 
heirs and assigns covenant and agree to and with the party 
of the second part that all trails and ways of communica- 
tion of whatsoever kind or nature whether by land or by 
water across and over the lands in said Township eight (8) 
belonging to the parties of the first part or either of 
them not herein conveyed or heretofore contracted to be 
conveyed sk-°*. forever remain open and free to the People 
of the State of New York." 


7. Said restrictions and covenants apply to the lands now 
owned by the plaintiff-interveners and to the Moss Lake Camp 
property and inure 0 the benefit of each and are equally the 
responsibility of each. 

8. No reference to these restrictions and covenants appears 


in the original complaint. 
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9. Since on or about May 13, 1974, the defendants in the 
original action, their invitees, followers, supporters, successors 
and assigns, have seized and occupied the Moss Lake Camp property 
and are using the same in violation of the restrictions and cove- 
nants hereinbefore stated, and the parties to the original 
complaint have otherwise failed to comply with the said restric- 
tions and covenants and to keep open to plaintiff-interveners and 
to the People of the State of New York access over and ecross 
said lands, access to the Moss Lake entirely contained upon the 
Moss Lake Camp property and plaintiff-interveners and the People 
of the State of New York have been and are now being denied such 
access and the hunting and fishing rights thereon and thereto, all 
to the loss and damage of the plaintiff-interveners. 


10. By reason of the facts aforesaid the plaintiff- 


interveners are suffering irreparable damage as well as pecuniary 


damage in the sum of $5,000,000 which said damages continue. 


FOR A SECOND, SEPARATE AND DISTINCT CAUSE OF ACTION 

Plaintiffs repeat and reallege the alleqations contained in 
paragraphs numbered 1 through 9 aforesaid with the same force and 
effect as if at length set forth herein. 

11. Upon information and belief defendants Danny White et 
al., their invitees, followers, supporters, successors and assigns 
have from time to time since May 13, 1974 claimed, and at the 


present time, claim ownership to these and to additional lands, 


54 
Interveners’ Complaint. 


whether public or private, within and without the Adirondack 
region, many of which lands are also subject to the restrictions 
and the covenants contained in the aforesaid deed from Webb et 
als. to the State of New York dated January 16, 1896. 


12, Further, upon information and belief, the aforesaid 


defendants, their invitees, followers, supporters, successors and 


assigns have also, since May 13, 1974, seized and occupied and 
are using additional adjacent lands owned by the State of New 
York including the premises known as Bubb Lake and Sis Lake which 
lands are also subject to the said restrictions and covenants in 
the deed from VYebb et als. to the State of New York dated January 
16, 1896 and have denied to plaintiff-interveners and the People 
of the State of New York access over and across said lands, 
access to the Moss Lake entirely contained upon the Moss Lake Camp 
property and the hunting and fishing rights thereon and thereto. 
13. The aforesaid claims, the aforesaid seizure and the 
aforesaid use and occupation of the premises known as Bubb Lake 
and Sis Lake and the denial of access thereto are all in violation 
of the restrictions and covenants contained in the aforesaid Webb 
deed and are all in violation of the rights of the plaintiff- 
interveners. 
14. By reason of the facts aforesaid plaintiff-interveners 


are suffering irreparable damage, which damage continues. 


FOR A THIRD, SEPAKATE AND DISTINCT CAUSE OF ACTION 
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15. Uaragraph numbered 4 of the original complaint re- 
pleaded above alleges that the original action is brought pursuant 
to 28 U.S.C. 2201 and 2202 and Fed. Rules Civ. Proc. Rule 65, 
U.S.C. to remove a cloud on the title of the lands owned by the 
plaintiff to the original complaint and thereafter described as 
the lands comprising the Moss Lake Camp property of some 613 acres 
more or less. 

16. Upon information and belief, the defendants Danny White 
et al., their invitees, tollowers, supporters, successors and 
assigns are claiming title to some 9 million acres of land con- 
tained within the States of New York and Vermont which include the 
lands of the plaintiff in the original complaint as aforesaid, as 
well as the lands of the plaintiff-interveners which claim casts 
a cloud upon the title of the lands owned by the plaintiff- 
interveners. 

17. The second prayer for relief contained in the original 
complaint provides: "Grant plaintiff a judgment removing, as a 
cloud on plaintiff's title, the effects of defendants' contention 
that they are rightfully in possession of the hereinbefore des- 


scribed premises and declaring that plaintiff is the owner in fee 


of said premises and resulting possession of the premises to 


plaintiff and that the defendants be barred from re-entering 


possession of the same." 
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18. Upon information and belief, the determination of this 
Court as to the contentions otf the parties to the original com- 
plaint could cast a clo: i upon the title of the lands held by the 
plaintiff-interveners, could remove any cloud from the titles of 
the lands held by the plaintiff-interveners or could even directly 
affect the titles of the plaintiff-interveners to the properties 
owned by them. 

19. By reason of the facts aforesaid, plaintiff-interveners 
have an interest in the subject of this action, have property and 
personal rights which will be affected by any determination in 
this action and plaintift-interveners are now suffering irrepar- 
able damage as well as substantial monetary damages which damages 


continue. 


FOR A FOURTH, SEPARATE AND DISTINCT CAUSE OF ACTION 
Plaintiff-interveners repeat and reallege the allegations 
contained in paragraphs numbered 1, 2, 3, 4, 5 and 9 aforesaid 
with the same force and effect as if at length set forth herein. 
20. Upon information and belief the defendants Danny White 


et al., their invitees, followers, supporters, successors and 


assigns assert a claim of title to the Moss Lake Camp property and 


some 9 million additional zcres of land contained within the 
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States of New York and Vermont together with the right to occupy 


said lands by reason of some purported invalidity to the Treaty 


between the Mohawk Nation and the State of New York dated March 
29, 1797. 

21. Plaintiff-interveners deny that said defendants, their 
invitees, followers, supporters, successors and assigns have any 
valid title or color of title to said lands nor the right to 
occipy the same by reason of any defect or invalidity to the 
Treaty of 1797 or otherwise. 

22. Even if it were held that the Treaty of 1797 were in- 
valid, any claim of title to the lands in question or the right 
to occupy the same could only be asserted by authority of the 
Mohawk Nation and the defendants Danny White et al., their 
invitees, followers, supporters, successors and assigns have 
never been authorized by the Mohawk Nation to seize or to occupy 
or to lay claim of title to said lands. 

23. Said defendants, their invitees, followers, supporters, 
successors and assigns have no right in said lands except as they 
may be members of the People of the State of New York to whom 
certain rights are granted under the rules and regulations of 


the Department of Environmental Conservation. 


WHEREFORE, plaintiff-interveners respectfully demand that 


judgment be granted: 
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1. Granting plaintiff-interveners the same relief sought 
by the plaintiff State of New York in its prayer for relief in 
the originai complaint. 

2. Granting a temporary injunction enjoining the defend- 
ants Danny White et al. and all other persons similarly situate 


and/or their successors and assigns from interferring with the 


right of the intervening plaintiffs arising under the restrictions 


and covenants running with the lands stated in the aforesaid deed 


of William Seward Webb and Eliza Osgood Webb and Ne-ha-sa-ne Park 


Association dated January 16, 1896 or from otherwise occupying, 
possessing, residing upon or making claim cof title to the prem- 
ises of plaintiff-interveners or premises of the State of New 
York pending the determination of this action. 

3. Granting a permanent injunction enjoining the defend- 
ants Danny White et al. and all other persons similarly situate 
and/or their successors and assigns from interferring with the 
right of the intervening piaintiffs arising under the restric- 
tions and covenants running with the lands stated in the afore- 
said deed of William Seward Webb and Eliza Osgood Webb and 
Ne-ha-sa-ne Park Association dated January 16, 1896 or from 
oth2rwise occupying, possessing, residing upon or making claim 
of title to the premises of plaintiff-interveners or premises 


of the State of New York. 
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4. Directing that a writ of mandamus issue directing the 
g 


officers, agents, servants and employees of the original plain- 


tiff to remove the defendants Danny White et al. and all persons 
similarly situate and their successors and assigns from the said 
premises pending the determination of this action. 

5. Granting judgment against the defendants Danny White 
et al. in the sum of $5,000,000 with interest thereon. 

6. Granting to plaintiff-interveners the costs and dis- 
bursements of this action, 

7. Granting plaintiff-interveners such other and further 


relief as to the Court seems just and proper. 


HANCOCK, ESTABROOK, RYAN, SHOVE & HUST 
Attorneys for Plaintiff-Interveners 
Office and P. O. Address 

One Mony Plaza 

Syracuse, New York 13202 

(315) 471-3151 
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ORDER TO SHOW CAUSE. 


At a Term of the United States 
District Court, Northern District 
of New York, held at the Federal 


Court House in 


» New York 


on the &th day of January, 1975. 


PRESENT: HON. EDMUND PORT 
UNITED STATES DISTRICT COURT JUSTICE 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


THE STATE OF MEW YORK, 


-against- 


DANNY WHITE, PAUL begin 3 JR., PAUL WHITE 
and NOKMA WHITE, his wife, LORRAINE MONTOUR, 
THOMAS DELARANDE and 


Herkimer County; "JOHN DOE", "RICHARD ROX" 
“RITA ROB", "GERALD GOE", “JANE COE" "SAM 


“DONALD POE", "FRED MOE”, "BOB BOE", “WARREN 
EOS", “BILE fOr", and "JOE WOE", tree names 


Defendants. 


TOWN OF WEBB, a mmicipal corporation in 
Herkimer County, New York, 


Intervening Plaintiff. 
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ORDER TO SHOW 
CAUSE 


aie Action 
€ ‘ 
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Order to Show Cause 
On the annexed affidavit of William J. Foley, attorney for 
the Town of tiebb, the applicant for tervention herein, duly 
verified on the 6th day of January, 1975, and upon the proposed 
complaint of the Town of Webb dated January &th, 1975 and upon 
all orior pleadings and proceedings herein, 


Let the State of iiew York and Danny White, et al., show 


cause before Hon. Edmund Port, United States District Court Judge, 


at the Federal Court House, Syracuse, New York on the 13th day 

of January, 1975 at 10:00 o'clock in the forenoon of that day, or 
as soon thereafter as counsel can be heard, why an Orcar should 
not be made granting the motion of the Town of Webb to intervene 
in the proceeding of the State of New York vs. Danny White, et 
al., upon the grounds that: 

1. The applicant claims an interest relating to the pro- 
perty which is ..e subject of the action and it is so situated 
that the disposition of the action may, as a practical matter, 
impair its ability to protect that interest and that the appli- 
cant's interest is not adequately represented by the existing 
parties; and 

2. That the applicant's claim and the main action have a 
question of law or fact in common; and 
also granting such other and further relief as to the Court may 
seem just and proper. 

Let service of a copy of this Order and motion papers upon 


which the same is founded, if served upon the State of New York 
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at the offices of the Attorney General, Louis Lefkowitz, Albany, 
New York, and upon Nancy Sterns and Robert Coulter, the attorneys 
of Danny white, et al., either personally or by certified mail on 
r before January P, 1975 be deemed good and sufficient service 


herein. 


Dated: January Sf, iL pee 
, 


United States District Court Judge 


Northern District of New York 
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AFFIDAVIT OF WILLIAM J. FOLEY IN SUPPORT 
OF MOTION. 
UNITED STATES DISTRICT COURT 


NORTHERN DISTRICT OF NEW YORK 


THE STATE OF NEW YORK, 
Plaintiff, 
-against- CIVIL ACTION 
FILE NO. 74-CV-370 
DANNY WHITE, PAUL WHITE, JR., PAUL 
WHITE and NORMA WHITE, et anos, 
Defendants. 


THE TOWN OF WEBB, a Municipal Corporation, AFFIDAVIT 
unty of Herkimer, State of New York, 


Applicant for 
Intervention 


STATE OF NEW YORK ) 
) ss. 
COUNTY OF ONEIDA ) 
WILLIAM J. FOLEY, being duly sworn, deposes and says: 
l. That he is a duly authorized and practicing attorne 
and a member of the law firm of Foley & Frye, with offices at 
Utica in Oneida County, State of New York, and Old Forge, in 


Herkimer County, State of New York. 


2. That he is and has been for in excess of fifteen 


(15) years the attorney for the Town of Webb, the applicant 


for intervention, 


3. Deponent attended the public schools in the Town 
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of Webb, and }.as maintained a seasonal residence in the Town of 


Webb for 1.1 excess of thirty (30) years, and is personelly 


conversant with the facts and circumstances set forth in this 
affidavit. 

4. This affidavit is in Support of the application of 
the Town of Webb to intervene as a plaintiff in the above- 
entitled action, which action was brougat by the Attorney 
General of the State of New York to remove a cloud on the title 
to certain real property owned by the plaintiff in the Town of 
Webb, which real property ie hereinafter referred to as Moss 
Lake, and to secure possession by the State of New York of said 
Moss Lake, which has beer occupied without authorization by the 
defendants. 

5. This affidavit is in support of an 4pplicatiun for 
an order to show cause, which deponent requests be returnable at 
Syracuse, New York on Januery 13, 1975. An application to 
intervene by Big Moose Property ‘*sners Association, Douglag 1. 
Beanett and Bonnie L. Bennett in the action brought by the 
State of New York is scheduled to be heard before the United 
Scates District Court, Northern District of New York et the 
Federal Building in the City of Syracuse on the said 13th day of 


January 1975 at 10:00 a.m., or as soon thereafter as counsel 


Affidavit of William J nc aes 
can be heard. The application for rvention by the Town of 
Webb cannot be brought on and be heaid on January 13, 1975 by a 
notice of motion because there is insufficient time for this 
procedure, 


6. The defendante have made a motion to dismiss the 


complaint in this action, which motion is returnable at a term 


| 
| 
| 


of court to be held in Utica on January 27, 1975. The Town of 
Webb is making the application to intervene in order that it may 
be a party to the aforementioned proceeding on January 27, 1975, 
and, therefore, deponent, as attorney for the Town of Webb, has 
prepared this application so that same may be considered at 


Syracuse, New York, on January 13, 1975. 


7. Deponent has investigated the facts and circumstanc 
in connection with the occupation of Moss Lake by the defendants, 
and has ascertained the following faccs:; 

The defendants and/or all other individuals who claim t 
be Indians have occupied Moss Lake since May 14, 1974 without 
the permission of the Department of “nvirommental Conservation 
of che State of New York or any other state authority. The 
illegal occupation by the Indians was brought to the attention 
of former Governor Wilson on or about May 20, 1974, and to the 
attention of Environmental Commissioner James Biggane and 


Attorney General Lefxowitz at approximately the same time. No 


6€ 
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action was taken by said persons or any of their agents to 
remove the Indians from Moss Lake, and no legal proceeding was 
commenced by the office of the Attorney General until on or 
about September 9, 1974, when the complaint in this action was 
verified by James Biggane, who was at that time Environmental 
Conservation Commissioner. 

8. A stipulation was entered into by the office of 
the Attorney General and the attorneys for the defendants on 
October 23, 1974 in and by which the Attorney General's Office 
consented that the time of the defendants to answer or otherwise 
move be extended to December 1, 1974. On the basis of said 
stipulation United Statee District Court Judge James T. Foley 
did, on October 23, 1974, extend the time of the defendants to 
answer or otherwise move, to December 1, 1974. 

9. By a motion dsted Novembex 21, 1974 the defendants 
requested an extension of time to file their papers in response 


to the complaint to December 16, 1974. By an order dated Noven- 
ber 25, 1974 United States District Court Judge Charles L. Bryant 


extended the time of the defendants to answer or otherwise move 
to December 16, 1974. No answer was interposed by the defend- 
ants by December 16, 1974. The defendants filed a notice of 


motion and in support thereof a memorandum, which notice of 


motion is hereinbefore referred to and is returnable January 27, 
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10. Subsequent to the service of the complaint on the 
defendants and on or about October 28, 1974 the Indians at Moss 
Lake fired upon and wounded a small child who was a passenger in 
& car driven by her father to Big Moose, New York. On the 
Same day the Indians fired upon and wounded a young man in 
another car which was being operated on the same public highway. 
To date neither the District Attorney of Herkimer County nor any 
other peace officer has been able to investigate the shooting of 
these two individuals, as the Indians at Moss Lake will not allow 
any white man to enter the encampment. The District Attorney of 
Herkimer County obtained a search warrant to examine any 
weapons and to investigate the shootings, and the Indian spokesma 
advised that the search warrant would not be honored, and follow- 
ing that statement the search warrant was not served. 

11. The economy of the Town of Webb is dependent on 
Sumer visitors, summer residents, hunting, fishing, snowmobiling 


and skiing. A substantial part of assessment of property in the 


| 


Town of Webb is in the Big Moose area. As a result of the Indian 
encampment of Moss Lake, the economy of the Big Moose area and 
the Town of Webb generally has been drastically interfered with. | 
In particular, the Big Moose ares is during the hunting season a 


popular area for the der hunters. Because of the Indian encampment 


| 
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few hunters proceeded to Big Moose during hunting season just 
past. The business places at Big Moose depend to a large extent 
on the snomobile business, and in the event the illegal Indian 
encampment is allowed to continue, the snomobile business and 

its resulting benefit to the economy will be substantially 
interfered with. In fact, the hotel owners in the Big Moose area 
have received many cancellations because of the Moss Lake 
encampment and the dangers incident thereto. 

12. The children from the Big Moose area are trans- 
ported to the central school at Old Forge by bus, and the only 
road from Big Moose to Old Forge passes through the Moss Lake 
encampment. The parents of the children are rightfully concerned 
about the safety of the children and some are contemplating 
keeping the children at home until the Indians are evicted. 

13. Submitted in upport of this application is a 
proposed complaint of the Town of Webb which sets forth 
additional causes of action than the cause of action contained 
in the complaint of the State of New York. 

14. Attached to this affidavit and made & part 


hereof is a news release which appears in the Utica Daily Press 


of January 8, 1975. it appears from the news article that the 


spokesman for the Indians, Kakwirakeron, stated with reference 


to the action in this court, if the Court ruled to oust the 
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Indians, "We are here to stay. This is our home, our families 
are well situated, and we are just seeking justice." 

15. As more fully appears in the complaint and for the 
reasons hereinabove stated in this affidavit, the applicant, Tow 
of Webb, claims an interest relating to the property which is th 
subject of this action, and the disposition of this action may 
impair the applicant's ability to protect that interest; further 
the applicant's interest is not adequately represented by the 
existing parties and the applicant's claim and the main action 
have questions of law and fact in common. 

16. By &@ resolution of the Town Board of the Town of 
Webb, which resolution was unanimously adopted, deponent was 
directed to prepare and submit an application to the United 
States District Court for the Northern District of New York to 
allow said Town of Webb to intervene. 

17. It is, therefore, urged that the application of th 
Town of Webb to intervene in the proceedings of the State of New 
York vs. Danny White, et al, be granted. 

18. No previous application has been made for the 
relief sought herein. 


Sworn to before me this 
8th day of January 1975 


NOTARY PUBLIC-STATE OF NEW YORK 
MY COMMISSION CXPIRES 3-30-75 


rar 
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News Release from The Utica Daily Press, 
Jan. 8, 1975 attached to Foley Affidavit. 


THE UTACA DALEY 


} 
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Indions' Eviction: 
Is Sought in Suit 
By Association 


By JONAS KOVER 


BIG MOOSE The Big 
Moose Property Owners 
Association Munda ay filed suit in 
tederal court asking permission 
to intervene in the civil suit 
brought by the state against the 
Indians at Moss Lake 
complaint calls for im 
mediate eviction of the Indians 
from the 612-acre state owned 
they have occupied since 
a permanent injunction to 
vent them from returning 
nd $5 million in damages 
The Ss, claiming they 
ire partof the Mohawk Nation 

amed the camp Ganienkeh, 
| Mohawk territory taken 
ver by the United States which 
encompasses all of the 
Adirondacks and part of Ver- 
mont 

Kakwirakeron, chief 
spokesman for the Indians, said 
that the Big Moose complaint 

1S a case of private individuais 
meddling in important and very 
delicate government matters ° 
He said that while the state has 
chosen not to demand an im- 
mediate eviction, the Big Moose 
people are more concerned with 
netary matters than the 
welfare of the Indian families 
involved 

The motion to intervene 
which 1s actually a suit asking 
to join the state's action. 
cted to be heard in US 
rict Court im Utica on 
nday, according to a lawver 
for dhcp iy Estabrook, Ryan 

and Hust. the Syracuse 

firm \oieren nting the property 
association 
lav ver said that the $5 
nin, damages sought was 
ss of income in com 
mercial enterprises and 
( nution of value in adjoining 
property 

The last thing in the world 
we want to be is inflammatory 
but we do want v.hat is entitled 

us under law."' the lawyer 
said 

The staie filed suit against the 
Indians last fallin Utica federal 
court te establish clear tille to 
the land based on an alleged 
power of attorney exercised by 
Mohawk Chief Joseph Brant in 

797 to sel! Indian land to New 

rk 

The Indians. through lawyers 
Robert Coulter and Nancy 
Stearns, moved to dismiss the 
suit last month, claiming that 
was mot under the court’: 
jurisdiction, calling for, rather 


an international tribunal or 


diplom negotiations with a 
Tepreser . cf the Pres:dent 
The nex’ hear.ng ts scheculed 


Jan 27 in Utica 

Kakwirakeron said the Six 
Nations Confederacy. ‘o which 
the Mohawk Nation belongs 
has notified the United Natiors 
in 1945 that Brant was never 
empowered to act for the 
Mohawk Nation 

He said ihe property cwners 
association has based its suit on 
Brant’s “illegal’’ 17 rea‘y 
and if ‘they think they have a 
legitimate complaint it should 
be forwarded to the Presiden of 
the US. in accordance with 
Article VII of the 1794 treaty 

Kakwirakeron sa:d that the 
Indians maintain that they are 
not interested in private lands 
only public, state lands 

If the court ruled to oust the 
Indians. ee eee said 
they would not go. * are here 
to stay. This is our roe our 
families are weil situated and 
we are just seeking justice.” he 
said 
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UNITED STATZS DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


THE STATE OF NEW YORK, 
Plaintiff, 
-against- 


DANY WHITL, PAUL WHITE, JR., PAUL WHITE 

and NORMA WHITE, his wife, LORRAINE MONTOUR, 

THOMAS DELARANDE and LORRAINE DELARANDE, his 

wife, JOHN HEMLOCK, ALLEN HEMLOCK, DIANE 

YEMLOCK, EARL FRANCIS CROSS, CHRISTOPHER 

HEMLOCK, ANGUS DEER, DAVID DEER, DAVID 

DEERHOUSE, WARREN DEER, JIMMY DZER, PAUL 

WILLIAMS, ALEX AKWIENZIE, TOM COOK, DOUGLAS 

PINE, ANNIE JOCK, "“JOHN'’ GAMBLE, first name 

being fictitious, real first name not being 

known to plaintiff, person intended being 

in possession of State land in Town of Webb, 

Herkimer County; ‘JOHN DOE'', ‘RICHARD ROE", INTERVENOR'S 
"RITA ROE', "GERALD GOE", "JANE COE”, ‘SAM [ee) MPLAINT 
FOE", "GLADYS HOE", "AL JOE", “JANE DOE", "SUE 

WOE", “PETER MOE", ''PHILIP SOE", "CAROL ZOE", Civil Action 
‘DONALD POE’, ‘FRED MOE", "BOB BOE", ‘WARREN File No. 
KOE", "BILL VOE‘’’, and 'JOE WOE", True names 74-CV-370 
of parties being unknown, parties intended 

being in possesaton of State land in the 

Town of Webb, Herkimer County, 


Defendants. 


TOWN OF WEBB, a municipal corporation in 
Herkimer County, New York, 


Intervening Plaintiff. 


The above-named plaintiff-intervenor alleges: 


1. Thies plaintiff, the Town of Webb, herein admits and re- 


pleads the allegations contained in the paragrapha designated 
wei! P “5 ss hae oie he or ie Aba "gs" 9 ee mer Lage ey bis Se has and “oer 


in the original complaint. 
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2. This plaintiff admits the allegation contained in the 
paragraph designated ‘'2" in the original complaint, except that 
portion of the paragraph that provides that defendants “entered 
into possession of the property on or about June lst, 1974". 

3. This plaintiff states that it does not possess sufficient! 
knowledge or information to be able to form a belief as to th 
balance of the allegations contained in the original couplaint. 

4. At the present time and at all times hereinafter relevantl, 
this plaintiff was and is a municipal corporation in Herkimer 
County, New York, with its principal office and place of business 
at Old Forge, New York. 

5. Upon information and belief that on or about May 13th, 
1974, the defendants, Danny White, et al., seized the premises 
described in Paragraph 5 of the original complaint, hereinafter 
referred to as the Moss Lake Camp Property, and have illegally 


occupied the aforesaid premises from <hat time. Tho said premises 


seized by the defendants are situated in the Town of Webb. 

6. On information and belief the defendants, Danny White, 
et al., their invitees, followers and successors claimed title 
to nine million acres of land in the States of New York = 
Vermont pursuant to the Ganienkeh Manifesto, Exhibit 2 in 
original complaint, and said claim includes the Moss Lake Camp 
property. 


7. That the Town of Webb owns roads and property in the Big | 
| 


Moose - Moss Lake area, and also in excess of 1,000 acres of land,| 


with valuable buildings thereon, in the Town of Webb and in the 
area claimed by the defendants pursuant to the aforesaid Ganienkeh 
Manifesto. 

8. That the aforesaid claim casts a cloud upon the title 
to land owned by this plaintiff and severely impairs its market 
value and alienability. 

9. Upon information and belief that the deteruination of the 
Court in this matter could cast a cloud upon the title of Lands 
owned by this plaintiff or remove any cloud from the title of the 
lands owned by this plaintiff. 


19. That from the aforesaid facts, this plaintiff has an 


interest in the subject of this controversy, as property rights 


which have been, and continue to be, affected by the illegal 
seizure of the Moss Lake Camp property and will have its property 
rights affected by any determination in this action. 
ll. By reason of the facts aforesaid, this plaintiff is and 
will suffer irreparable damage. 
FOR A SEOCND, SEPARATE 
AND DISTINCT CAUSE OF 
ACTION 
12. This plaintiff repeats and re-allegee the allegations con- 
tained in Paragraphs 1 through 6 aforesaid with the same force 
and effect 1s if set forth at length herein. 
13. That the illegal seizure and occupation of the Moss 


Lake Camp property by the defendants has caused the private pro- 


| 


ie 


Intervenor’s Complaint 
perty che Big Moose - Moss Lake area to drastically decline in 
value and has severely impaired the alienability of the aforesaid 


property. 


14. That at a meeting of the Big Moose Property %wners 
Association and other citizens held in Syracuse, New York on 
December » 1974, several owners of property in the Big Moose - 
Moss Lake area declared their intentions to petition the Board of 
Review of Tax Assessment of the Town of Webh for decreases in the 
assessed value of their property based upon the decline ‘n market 
value since the illegal occupation of the Moss Lake Cam property 
by the defendants. 

15. That the Town of Webb will suffer severe pecuniary losse 
as @ result of the decreased value of the aforesaid properties and 
the decreased property tax assessments which will attend the 
decline in market value. 

16. That the pecuniary loss and damage which will be sus- 
tained by the Town of Webb cannot be accurately determined at this 
time. Such loss and damage will be substantial unless the prayer 
for relief requested in this complaint is granted. 

FOR A THIRD, SEPARATE 
AND DISTINCT CAUSE OF 
ACTION 


17. Plaintiff repeats and re-alleges the allegations ccn- 
tained in Paragraphs 1 through 6 aforeaaid with the same force 


and effect as if set forth at length herein. 
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18. That the land seized by defendants, Danny White, et al. 
is a portion of the lands conveyed by Will‘am Seward Webb and 
Eliza Osgood Webb, his wife, and Na-Ha-ie-lNee Park on January 
léth, 1896 and that the aforesaid land was conveyed subject to 
restrictive c~venants perpetually running with the land which 
provides that the public shall have the unrestricted right to 
hunt and fish upon said lands and that travel upon the highway 
and access roads in said lands should remain forever unimpeded 
and open. 

19. That the benefits of the restrictive covenants aforesai 
inured to the Town of Webb, the residents of the Town of Webb, an 
the general public. 

20. That the defendants, Danny White, et al., have violated 


the aforesaid restrictive covenants to the detriment of the resi- 


dents of the Town of Webb in that they cannot hunt or fish upon 


the Moss Lake Camp property and access to said property is pro- 
hibited. 

21. That as a result of the aforesaid breach of the res- 
trictive covenants, pecuniary loss and damage will be sustained, 
but it cannot be accurately deteru: ‘ed at this time. Such loss 
and damage will be substantial unless the prayer for relief re- 
quested in this complaint is granted. 


WHEREFORE, plaintiff-interveners respectfuliy demand that 


judgme -t be granted: 
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1. Granting this plaintiff the same relief sought by the 
State of New York in the original complaint. 

2. Granting a temporary injunction to prevent the defendants 
from occupying, residing upon and claiming title to, the premises 
owned by the Town of Webb and the premises owned by the State of 
New York pending a determination of this matter. 

3. Granting a permanent injunction to prevent the defendants 
from occupying, residing upon and claiming title to the premises 
owned by the Town of Webb and the premises: owned by the State of 
New York. 

4. Granting judgment against the defendants, Danny White, 
et al., for damages caused to the plaintiff, the amount of said 
damages to be computed in the event the relief requested in this 
complaint is not granted. 

5. Directing that a writ of mandamus be issu: directing 
the agents of the original plaintiff to remove the defendants, 
Danny White, et al., and all persons similarly situate from the 
said premises pending the determination of this action. 

6. Granting this plaintiff the costs and disbursements of 
this action. 

7. Granting this plaintiff such ot er and further relief 


as to the Court may seem just and proper. 


FOLEY & FRYE 

Attorneys for Intervening Plaintiff 
Office and Post Office Address 

185 Geneeee Street 

Utica, New York 13501 

Tel. (315) 733-7549 


By : Wz ee : 
Attorney - ° e 


AFFIDAVIT OF GENE K. SHAFFER. 


‘se 
Plaint 
Civil Action 
DANNY WHITE, et al., No. 74-0V370 
Defendants. AFFIDAVIT 
DO LAS L. BI IETT, L. BE! é 
AnD BIG MOO PROP] 
ASSOCIATION, 
Applicants for 
Intervent 
$ U ) 
Cc Y Oo ) SS...3 
CITY OF ) 


FER, being duly sworn, Gdeposes and says: 


i am the Presicent of the YMCA of Rochester ane Monroe 


County, w 


in the City of Rochester, New York. This affidavit is made by 


me in its behalf. 


The affid it S su itted to t Court in support of a 
} t of the motion brought } hi ce Prope rs Associa-~- 
tion under Rule 24 of the Federal 11< of Civil Procedure to 


intervene in the action which is 


C 
- 
ts 
~~ 
~ 


the State 
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injunction, in the event title to the property 
ite after a trial, barring the defendants 
further occupation of the 
While the YMCA of Rochester and } “oe County does not 
he subject 
action, ther ipon information and belief) questions 
and fic [Oo be cided by the Court therein which bear 


upon the YMCA's title its adjace px sxrty known as Camp 


Camp Gorham, which occupies some 1,100 acres, is located 

Eagle Ray, New York, close to Big Moose Road, in the Town 
of Webb. Pt... 3: erated b he YMCA ¢ Rochester and Monroe 
County each summer during 1c months June, July and August 


boys Letwe.n the ages of 11 and 15 years. 


as a camp for 
Car Corham is located adjacent to the property which is 
the subject of the lawsuit named in the title above and certain 
questions about the validity and meaning of treaties and chains 
of title which must a: ‘ in that action are questions 
relate to the YNCA of Rochester and Monroe County's title 
Camp Gorham proper 
The 74 tochester and Monroe County, therefore, 
pports the motio £ Big Noose Property Owners Association, 
of which it is ihe) to join ; a plaintiff in the Attorney 


al's sui fue ax ent that tts proposed complaint asks 


on questions of j » and injunctive 
] ; 


rt the end 
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The YMCA of Rochester and Monroe County does not, however, 


join in the prayer for damages against the defendants or 


order of mandamus 


against public officials or for prelininary 


injunctive relief pending a determination of this action, 


y submitted, 


Gene kK. Shaffer, President 
YMCA of Rochester and Monroe County 


Sworn to before me this 


j 
pa bO day of January, 1975. 


. a 
haa 
/ 
y Uf lao .) 


U 
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DEFENDANTS’ OPPOSITION TO APPLICATIONS 
FOR INTERVENTION. 
COURT 
HERN DISTRICT OF NEW YORK 


UNITED STATES DISTR 


FOR THE NORT 


™ 


THE STATE OF NEW YORK, 


"T A 
i 


ImTED 
sAINTIFF 


Vie d Civil Action 
File No. 74-CV-370 
DANNY WHITE, et al., 


DEFENDANTS 


DOUGLAS L. BENNETT, BONNIE L. BENNETT 
and BIG MOOSE PROPERTY OWNERS ASSOC., 


APPLICANTS FOR 
INTERVENTION 


TOWN OF WEBB, a municipal corporation 
in Herkimer Qunty, New York 


APPLICANT FOR 
INTERVENTION 


DEFENDANTS' OPPOSITION TO 
APPLICATIONS FOR INTERVENTION 


On November 24, 1974, the Grand Council of the Six 
Nations Confederacy addressed the following letter to-this Court: 


To: The United States District Court for the Northern 
District of New York 


The action of the State of New York v. Danny White, et 
al., (Ganienkeh), is in reality an action against the 
Mohawk Nation and the Six Nations Confederacy regard- 

ing the ownership of or sovereignty over the land of 
Ganienkeh. As such, it may not properly be decided by 
the courts of the United States, nor do the Mohawk Nation 
or the Six Nations Confedtracy consent to be sued in 
United States courts. 


The question of the ownership of or sovereignty over 
the land of Ganienkeh can only be decided in an inter- 
national forum or by diplomatic negotiations between 
the United States and the Six Nations. 


Therefore, the Six Nations Confederacy hereby formally 
objects to any assertion of jurisdiction by the United 
States District Court for the Northern District of New 
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York over this matter. 

Signed: Chief Gordon Peters 
Secretary, Six Nations, 
Under the Direction of the 
Grand Council of the 
Six Nations Confederacy 
held on November 24, 1974. 

This case concerns which of two nations or governments 
owns a particular piece of land. The issues or interests 
raised by private parties are at best collateral and apart from 
the principal issue. The alleged title of New York State rests 
upon an allegedly valid treaty. The question of the validity 
of that treaty will determine which of two nations owns that 
land. The interests asserted be sneseiduata are private, non- 
governmental interests of a wholly different nature and are 
entirely subordinate to the interests of New York State. 

Both defendants and the Six Nations Confederacy have 

sserted that the question of the ownership of the land as 
between nations is not one which can properly be decided by 
the courts of one of those nations.* If this is a matter which 
is not appropriate for decision by this Court, it is likewise 
matter where intervention by individual private 
‘ry and subordinate governmental entities is 
proper or desireable. 

Denial of intervention would not leave petitioners without 

remedy, however. The appropriate remedy and course of action 


for the petitioners is to address their complaints to the executiv 


branch of the Federal government. Such complaints are subject to 


the provisions of Article VII of the Treaty of 1794.** The 


t 


* Defendants' Memorandum in Support of their Motion to Dismiss 
is hereby incorporated by reference in order to avoid burdening 
this Court with undue repetition of the arguments presented theret 


** Article VII states as follows: 
Lest the firm.peace and friendship now established should 
be interrupted by the misconduct of individuals, the 
United States ana the Six Nations agree, that for injuries 
done by individuals on either side, no private revenge 
(footnote continued, next page) 
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petitioners must look for satisfaction to the federal sfovernment 
and the procedures established by their government under the 


Treaty. 


I. Applicants Have Not Met The Necessary 
Prerequisites for Intervention as of Right 
As Required by Rule 24(a) FRCP 


The same factors which make this matter one which is not 
properly cognizable by this Court also make it improper to 
permit intervention by any of the petitioners. The title of 
New York State rests upon a purported treaty between the State 
and the Mohawk Nation, in 1797. To the extent that the petitioners 
have an “interest relating to the transaction or property which 
is the subject of the action," Rule 24(a), FRCP, their claims 
rest upon the title, if any, which was acquired by New York State 
under the treaty. The claims of petitioners dre subordinate 
to ard derivative of the claims of New York State. The rights 
of the petitioners as citizens and the rights of the Town of 


Webt? are in this case wholly dependent on the resolution of the 


oe) 


conflicting legal and political clai:s of the Six Nations,and 
the United States and the State of New York. The interests of 
the petitioners are embracec within t! e larger interests of the 
State of New York. 

Rule 24(a) of the Federal Rules of Civil Procedure 
governing intervention as a matter of right states as follows: 


Upon timely application anyone shall be permitted 
to intervene in an action: (1) when a statute of 
the United States confers an unconditional right 


“.otnote continued from preceeding page) 
or retaliation shall take place; but, instead thereof, 
ecv:laint shall be made by the party injured, to the 
cher: By the Six Nations or any of them, to the President 
“he United States, or the Superintendant by him 
aopointed: and by the Superintendant, or other person 
appointed by the President, to the principal chiefs of 
the Six Nations, or of the nation to which the offender 
belongs: and such prudent measures shall then be 
pursued as shall be necessary to preserve our peace and 
PTC Ship uubstOncit, uillbili tine tegislature (or great 
council) ‘of the United States shall make other equitable 
provision for the purpose. 
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to intervene; or (2) when the applicant claims an 
interest relating to the property or transactior 
which is the subject of the action and he is 
situated that the dispositicen of the action 
a practical matter imp: r impede his ability to 

protect that interest, unless the applicant's in- 

terest is adequately represented by existing parties. 


m 


Thus three tests must be met before a petitioner may 
intervene as of right. 1)The petitioner mist have an interest 
relating to the property or transaction; 2)the disposition of 
the action must su:sficiently affect that interest; and 3) it 
must be shown that the interest is not adequately represented 


by the existing parties 


The Interests of Petitioners Are Adequately 
Represented by New York State 


The petitioners Douglas Bennett, Bonnie Bennett and 
the Big Moose Property Owners Association assert a inter*st 
in the land claimed by New York State, based upo alleged 
covenants running with the land. Because the Slleged title 
to the land of these petitioners rests upon tne 1797 * ‘avy 
and the title of New York acquired thereunder, and because the 
validity of the covenants likewise depends on the validity o- 
the chegeas bie petitioners claim an interest relating to the 
property and the transaction which is the subject of this actica. 
Assuming, arguendo, that this interest satisfies Rule 24, and 
assuming that this interest could be affected by the disposition 
of this case, nevertheless this interest is fully and adequately 
represented by the State of New York. 

Petitioners Bennett, et al., make no showing whatever 
that their interests are m idequately represented by New York 
State. In this regard the complaint alleges only that the State 
has failed to enforce the covenants since the occupation bv 


the Indians. It is clear, however, that New York has proce ed 


* For the validity of the title of William Seward Webb and fliza 
Osgood Webb, who allegedly entered into the covenants, and evi ry 
other link in the chain of title herein deperds on the validity Sf 
the treaty which allegedly relinquished the right of the Mohawk 
Nation and the Six Nations Confederacy to the land herein. 
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o with re ble dil y t issert it tit nd eff re 
t he lians through thi ction. 

leading treatise on federal practi SEPCS, eee 
burd t how that repres tation r t nadequate ht t I 

ipon the plicant." 3 Moore's Federal Practice 24-316 974) 
; Nothing in the mction or complaint shows tt these petitioners 
“ have divergent ? oppos intere to th of N York, nor 

that New York in any way lax or incompet rg NOY is 


there any alle jon of collusion, fraud or bad 
= the claim of the petitioner-intervenor i 
derived from or embraced within the arger claim or i rest of 
party, the good 1ith effort of the party to maintain its 
title a ires adequate representation of the int r's inte 
In Archer v. 68 F.2d 687 (10th Cir., 1959) the 
United States its title to an/’area of land as 
against I State of Utah. The owners of a mining claim on 
part of the lan? sought to intervene. The mining claim was 
derived from the United States. The court held that the owners 
of the mining had no right to i ene because their 
interest was adequately represented. The court wrote: 
y 
and 


tn 


representat 
effort ates to 
< against Utah and e claiming 


representa 


WY pe 


pele pe ini wx 
to defe2t the Utah ms. 
omitted) 
The interests by the 
those sertced by the petitioners B 
t p ne Aeen - tan 14+) + 
rroperty Wr \ssc ation, wit ne 
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Jnited States s contesting the 
Utah. In thi is representing t 
of the appelta shall not assume 


inadeauate. ... 
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under Utah assures 
appellants in litigation 
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tax receipts of the town may decline as a result of the 
residence at Moss Lake. Even if we assume that the Town of 
Webb has such an interest in clearing its own title and in the 


alleged covenants, there is no showing that these interests are 


not adequately represented by New York State as discussed above. 


The only suggestion is that the State did not file suit until 


September 9, 1974. The petitioner does not allege that this 
Shows lack of diligence, bad faith or collusion, however. Further- 
more, even extended delay does not show lack of adequate represen- 
tation. See, U'Connell v. Pacific Gas and Electric Co., 19 F.2d 
460 (9th Cir., 1927). 

The other interest, in the tax receipts of the town, is 
not such an interest as would give rise to an absolute right 
of intervention, since that interest does not relate to the 
property or transaction before the Court. Urfited States Circuit 
Judge J. Skelly Wright, sitting by designation, commenting on 
Rule 24 noted:"Still required for intervention ic ° direct, 
substantial, legally protectable interest in the proceedings." 
Hobson v. Hansen, 44 F.R.D. 18, 24 (D.D.C., 1968). The issues 
of land values and tax assessments are not now before the Court. 
Furthermore, it is highly doubtful whether the Town has a 
legally protectable right to have tax assessments at any given 
level. “1 any event, the alleged decline in property values 
arises, at best, indirectly from the Indians' claim to the 
land, and in this regard there is no showing that the State is 
not adequately representing the interest of the Town and other 
members of the public in contesting this claim. The interests 
asserted by the Town ‘ae essentially the interests of the public. 
As a rule, municipa’ities have not been permitted to intervene 
where the interests of the public are already represented by 


the State. City of New York v. New York Telephone Co., 261 U.S. 
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74 F.Supp. 2! 


petitioners have an interest in the 
subject of this action which is not adequately represented by 


the State, and they therefore have no absolute right to intervene. 


II. The Applicants Are Not Entitled to 
Permissive Intervention 


Under Rule 24(b) of the Federal Rules of Civil Procedure 
a petitioner seeking to intervene in an on-going action must first 
establish that his claim presents questions of law and fect that 
are common with those raised by the plaintiff in the main action. 
Even when that has been demonstrated, however, the court should 
properly deny intervention when intervention would cause delay 
(see Rule 24(b)), because the interventions may "result in accum- 
ulating proofs and arguments without assisting the court." Allen 


Calculators, inc., v. National Cash Register Co., 322 U.S. 137 


(1944); Joint Anti-Facist Refugee Committee v. McGrath, 341 


123, 135 n. 10 (1951). See also, 3B Mcore's Federal Practice 
q24.10(4] (1974). 

In addition, the court may properly deny permisive inter- 
vention even though common questions of law or fact are present 
" ... 4f, in addition, collateral or extrinsi: issues would be 
brought in by the intervenor." 3B Moore's Federal Practice 
q24.10[4] (1974); Malamut v. Haines, 54 F. Supp. 378 (M.D. Pa., 
1944). Where those collateral issues would "fundamentally alter 
and seriously complicate the character of [the] proceedings" in- 
tervention should certainly be denied. United States v. Columbia 


Gas & Electric Corp., 27 F.Supp. 116 (D. Del., 1939). 
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>, when the complicating factor is merely 
intervention should be denied. Thus, 
mmonwealth Edisc 
1963), cert. denied, 375 U.S. 
the application of the State of 
of right and permissively in consoli- 
an illegal price-fixing conspiracy, because 
the State was raising different questions as to damages. As the 
court stated: 
While it is apparent that the state's claim 
as to the issue of the conspiracy will present 
questions of law and fact in common with the 
main actions, this is not true as to the (ues- 
tion of damages. 316 F.2d at 567. 
In addition, where the claim of injury is too specula- 
tive or too contingent on unknown facvors, intervention should 
also be denied. Sutphen Estates, Inc. v. United States, 342 


U.S. 19 (1951). 


The applications of both Douglas Bennett, et al., and 


the Town of Webb contain all of the vices which led the courts 


in the cases cited above to deny the applications for intervention. 
In this action the State of New York has raised the primary 

issue whether the State of New York or the Six Nations Confed- 
eracy has proper title to the 612 acres of land which formerly 

was a girls' camp and now is known as Ganienkeh. The movants 

are seeking to raise a multitude of complicated, collateral issues 
based on at best speculative claims. If permitted this will 
inevitably and substantially complicate and delay the disposition 
of this action. A review of the complaints in intervention 


makes this quite obvious. 


Amonr 
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the collateral issues raised by the avplicants are 


the following: 


a)as 


Big, Moose 


+ 


vO 


Douglas L. Bennett Bonnie L. Bennett and the 
> 


Property Owners Association: 


+ 


1.Whether covenants allegedly running with the 
land at issue in plaintiffs comolaint are 

ferce and whether they in fact grant unrestricted 
hu: ting and fishing rights as claimed by avplicants 
2.Whether applicants are suffering $5,000,000 in 
damages as a result of a denial of hunting and 
fishing rights as alleged; 

3.Whether there are similar covenants running 
with the property around and containing Bi bb Lake 
and Sis Lake which grant applicants unrestricted 
hunting and fishing rights; 

4.If so, whether those covenants are valid and 

in force; 

5.Whether defendants in fact have "seized and 
occupied" the premises known .s Bubb Lake and 
Sis Lake, as alleged; 

6.Whether defendants, in fact, have claimed title 
to land owned by applicants in such a fashion as 
to place a c.oud on their title; 

7.Whether applicants have, in fact, suffered 
monetary damages from the alleged cloud on their 
titles and if so, in what amount; 

8.Whether, as a matter of law, anvlicants are 

er titled to temporary injunctive relief; 
9.Whether avplicants are entitled to £5,900,000 in 


$ 
damages as alleged. 
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to the Town of Webt 


l)Whether the defendants hav > any claim of 


to place 

2)Whether the presence of the defendants on 

land in fives vise, as a matter of 

to a claim by anvplicants 

reduction of property values: 

3)Whether as a matter of fact, the value of 
proverty owned by applicants and its alienability, 
has declined and if so, what the proximate 

cause of that decline is: 

4)Whether the applicant has a cause of action 
under the law against defendants for an anticipated 
decrease in tax revenues resulting from an all>gec 
decrease in property ~alues; 

5)Whether the covenants allegedly running with 

the land in question herein are in force and 
whether in fact they grant unrestricted hunting 
and fishing rights to the residents of the Town 
of Webb as alleged; 

6)Whether avplicant is entitled to a judgment of 
damages against defendant, for what, and if so, in 
what amount; 


7)Whether applicant is entitled to temnorary 


injunctive relief under the law. 


The mere recitation of.the above issues raised in the 
apers of the respective avplicants indicates that their motions 


© intervene should be rejected as unduly comnlicating this 
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action by brirting in involved, collateral issues, many 

are at best speculative. In fact, these collateral issu 

new parties would be likely to overwhelm the main action 

a multiplicity of extraneous details. Even if there were 

new issues raised by the applicants, additional varties mean 
additional time. As United States District Judge Charles Wyzanski 
has noted: 


Additional p-rties always take additional time. 
Even if they have no witnesses of their own, thev 
are the source of additional questions, objections 
briefs, arguments, motions and the like which tend 
to make the vroceeding a Donnybrook Fair. Where 
he presents no new questions, a third varty can 
contribute usually most effectively and always 
most expeditiously by a brief amicus curiae a 

not by intervention." Crosby Steam Gage & V 

Co. v. Manning, Ma~ & Moor 7 


972, 973 (D.Mass. 


Here, where in additionthere are multiplicity of ermplicated 


collateral issues interjected by applicants, the vroceedings - 
are likely to become hopelessly bogged down. 

This Court shc ld ‘therefore clearly follow the rulings 
of the courts in Malamut, Commonwealth Edison Co. and. Sutphen 
Estates and deny the applicants for intervention. 

There is one final consideration which indicates that 
the application for intervention should be denied. If these 
applicants are permitted to intervene, an indefinite number 
of other property owners in the vicinity of the land in question 


could intervene as well and this action would become so unwieldy 


as to be unresolvable. cf. O'Connell v. Pacific Gas & Electric, 


Supra. 
CONCLUSION 


Since the issues raised by defendants in their motion 
To Dismiss» regarding the inappvropriateness of the federal courts 
to decide the question of the ownership of the land as between 
nations, may well dispose of this action, this Court may wish to 


delay its ruling on applicants’ Motions to Intervene, until 
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defendants Motion to Dismiss, which is scheduled to be heard 


on January 27, 1975 is heard and determined. 
If however, this Court wishes to rule on avplicants' 


motions at this time, defendants urge that for all of the 
foregoing reasons, this Court should reject the apvvlications 
to intervene, as a matter of right and /or permissively, of 
Douglas L. Bennett, et al., and the Town o® Webb. 

Dated: New York, N.Y. Respectfully Submitted, 


January 13, 1975 
— 


ete VA. 
~— ee 


-Robert A Ste, NeW 
32"9 19th at's 


a Pd “26010 
yy AG: (24 


853 Broadway , 
New York, N.Y. 10003 


ea 
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MOTION FOR SUMMARY 


UNITED STATES DISTRICT COURT 
FOR THE 
NORTHERN DISTRICT OF NEW YORK 


THE STATE OF NEW YORK, 
Plaintiff, 
~against- 
DANNY WHITE, et al., 


Defendants. 


JUDGMENT. 


MOTION FOR SUMMARY JUDGMENT 


PURSUANT TO RULES 12(b) AND 56 


The State of New York, plaintiff in this action, moves 


CIVIL ACTION 
FILE NO. 
74-CV-370 


the Court for summary judgment pursuant to Rules 12(b) and’ 56 


of the Federal Rules of Civil Practice upon the 
complaint herein, defendants' motion to dismiss 
defendants’ brief in support of that motion and 


not part of the complaint attached thereto, and 


summons and 


the complaint, 


the materials 


the affidavit of 


Jeremias Jochnowitz, sworn to the 14th day of January, 1975. 


LOUIS J. LEFKOWITZ 

Attorney General of the 

State of New York 

Attorney for Plaintiff, State 
of New York 

Office and P.O. Address 

The capitol 


Albany, New York 


By 


12224 


rney Generai 
4-7173 
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NOTICE OF MOTION 


NANCY STEAPNS 

c/o Center for Constitutional Rights 
853 Broadway 

New York, New York 10003 

(212) 674-3303 


ROBERY T. COULTER 

3240 19th St. N.W. 
Washington, D.C. 20010 
(202) 332-4282 

Attorneys for Defendants 


FOLEY & FRY, ESQS. 
Attorneys for Town of Webb 
Applicant for Intervention 
185 Genesee Street 

Utica, New York 


HANCOCK, ESTABROOK, RYAN, 
SHOVE & EST, ESQS. 

Attorneys for Douglas Bennett, 
Bonnie Bennett and Big Moose 
Property Owners Association, 
Applicants for Intervention 

One Mony Plaza 

Syracuse, New York 13202 

(315) 471-3151 


PLEASE TAKE NOTICE that the undersigned will bring 
the above motion on for hearing before this Court at the 
Federal Building, Utica, New York, on the 27th day of January, 
1975, at 10 o'clock in the forenoon of that day or as soon 
thereafter as counsel can be heard. 


Dated: January 14, 1975 

LOUIS J. V.4FKOWITZ 

Attorney General of the State 
of New York 

Attorney for Plaintiff, State of 
New York 

Office and P.G. Address 
The Capitol 
Albany, New York 12224 


Tel. (518) 474-7173 
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‘ SUPPORT OF MOTION. 
UnlTED STATES DISTRICT COURT 
FOR THE 
NORTHERA DISTRICT OF NEW YORK 


Tz= STATE OF NEW YORK, 


Plaintiff, CIVIL ACTION 
q FILE NO. 
~against- 74-CV-370 
DANNY WHITE, et al., AFFIDAVIT 


Defendants. 


STATES OF NEW YORK ) 
) ss.: 
COU.TY OF ALBANY ) 


JEREMIAH JOCHYOWITZ, being duly sworn, deposes and says: 


1. I am an Assistant Attorney General in the office 
of the Attorney General of the State of New York, attorney 
for plaintiff. 

Proceedings Herein to Date 

2. The above action was commenced by filing a summons 
and conplaint in the United States District Court for the 
Northern District of New York, on September Rhy Stes 

3. On or about October 16, 1974, a stipulation was 
entered into between the plaintiff and defendants herein, at 
the request of the defendants, extending defendants' time to 
er cf or otherwise move to December 1, 1974. 

4. On November 25, 1974, defendants moved for a further 
extension of time and were granted until December 16, 1974, 
to answer or move. 

5. The defendants moved to dismiss the complaint by 
motion returnable January 22, 1975 (which notice of motion 
was amended to make the motion returnable January 27, 1975) 
on the following grounds: 

"a) <A dispute between two nations, or 

the respective states of those nations, regarding 

the ownership or sovereignty over land is an 

international matter which may not be decided 

by the courts of one of those nations; 

"b) The validity of treaties entered into 
by the executive branch of the United States is 

a political question which is not appropriate 


for determination by the courts of the United 
States; 
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"c) This action which raises the question 

of the owners1ip of or sovereignty over the land 

of Ganienkeh is in reality an action against the 

Mohawk Nation and the Six Nations Confederacy, 

and therefore is barred by the doctrine of 

sovereign immunity." 

6. Motions were made by Douglas Bennett, Bonnie Bennett 
and Big Moose Property Owners Association and the Town of Webb 
to intervene which motions were argued but not decided pending 
disposition of defendants’ motion to dismiss. 

7. Although the defendants' motion does not state the 
Federal rule under which defendants are moving for dismissal 
of the complaint, the sole authority for such a motion to 
dismiss a complaint is Rule 12 of the Federal Rules of Court 
Procedure. 

8. Rule 12(b) of the Federal Rules of Civil Practice 


if in 
provides, in part, that/a motion: 


"to dismiss for failure of the pleading to 

state a claim upon which relief can be granted, 

matters outside the pleading are presented to 

and not excluded by the court, the motion shall 

be treated as one for summary judgment and 

disposed of as provided in Rule 56 * * *", 
The brief submitted by defendants in support of their motion 
contains material outside of their complaint and, therefore, 
pursuant to Rule 12\b) is to be treated as a motion for 
summary judgment. The material outside of the complaint 
on which defendants rely in their brief consists of a copy 
of a letter written by a Chief Gordon Peters, claiming 
to be Secretary of the Six Nations (page 4 of brief) and a 
copy of a letter written by the United States Department of 
Interior (Appendix A to brief). 

9. This cross-motion by the State for summary judgment 


pursuant to Rule 56 of the Rules of Fedezal Procedure is 


based ‘upon documentary and historical material alleged in 


the complaint of which the Court may take judicial notice. 


Rule 56 provides that after service of a motion for summary 


judgment by the adverse party {a party may] move with or 


G 


Affidavit of Jeremiah * ‘owitz in Support 


of 

without Supporting affidavits for summary judgment. The 
material relied on by the plaintiff in this ase is not 
contradicted by defendants' contentions in their motion 
and brief which basically attack the jurisdiction of vchis 
Court over them as members of an Indian nation. The material 
clearly shows that the State is the absolute owner of the 
premises illegally Occupied by the defendants and is entitled 
to immediate possession; of them, 

10. The basis of the State's title is: 

A. The State acquired title to 612.7+ acres of land 
in the Town of Webb, County of Herkimer, being part of 
Township 8 of John Brown's Tract, which lands are now 
illegally occupicu wy the defendants, from the Nature 
Conservancy for the sum of $783,000 by deed dated August 7, 
1973, recorded Augusc 14, 1973 in the office of the Clerk 
of the County oz Herkimer, in Book 629 of Deeds’, page 672. 
A copy of this * 24 is attached to the complaint as 
Exhibit I. 

B. The «2AS50n that Nativre Conservancy acquired these 
lands was tc preserve them as a natural scenic area and by 
their conveyance to the State of New York this purpose 
was assured. 

C. The lands in question here became part of the 
Forest Preserve on their acquisition by the State. 


D. The lands involved in this suit were originally 


part of territory controlled by the Mohawk Indians, who, 


by treaty proclaimed April 27, 1798 (Complaint, Exh. IV) 
w-ived all of their right, title and interest to any lands 
in the State of New York, 

E. Prior to acquisition of land in the Forest 
Preserve the State of New York secures an abstract 
of title extending back over foty years. In the instant 
case such an abstract was secured and it reveals the 


following past history and chain of title of the 
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1. Deed from Paul Sheldon to Carolyn s. Longstaff 
dated August 24, 1920, recorded Octoher 2, 1920; in 
Book 221 of Deeds at page 7, in the Herkimer County 
Clerk's Office. 

2. Carolyn Longstaff's will probated in Queens 
County Surrogate's office on October 19, 1937, 
leaving the property to George H. Longstaff, her son. 
3. Deed from George H. Longstaff to Robert F. Rider 
and Jane N. Rider, his wife, dated February 12, 1973, 
recorded February 26, 1973, in Book 626 of Deeds 

at page 498, in the Herkimer County Clerk's office. 
4. Deed from Robert F. Rider and Jane N. Rider, his 
wife, t~ “ature Conservancy, dated June 42, 1973, 
recorded June 27, 1973, in Book 628 of Deeds at 

page 587, in the Herkimer County Clerk's office. 


(Certified copies of t*e above instrvrcznts and the 


Comptroller's deed file will be submitted on the 


argument of this motion.) 

F. George Longstaff, Robert F. and Jane N. Rider 
Operated the premises as a children's camp during the 
period of their ownership for more than twer ty years prior 
to the conveyance to the Nature Conservancy and it is 
the buildings that were used for this purpose which are 


now occupied by the defendants. 


98 
Affidavit of Jeremiah Jochnowitz in Support 
of Motion. 


ll. The defendants allege in their motions that 
they are entitled to pessession of the premises as Mohawk 
Indians and that the Mohawk Indians and the Iroquois Con- 
federates have never been divested of title to the premises, 

12. The following document establishes the contrary: 
The Mohawk Indians entered into a treaty proc]aimed April 27, 
1798 ler the authority of the United States in the 
pres: » Of Isaac Smith, Commissioner, appointed by the 
United States to hoid this treaty with the State of New York 
by which treaty the Mohawk Indians specifically ceded and 
released to the People of the State of New York all right, 
title and interest in their former lands in New York State. 
The treaty further specifically stated that it extinguished 
any c'.im of the Mohawk Indians to suid lands (Treaty of 
April 27, 1798, Exh. IV attached to the complaint). 

13. The Court may take judicial notice of the well-known 
historical fact that the Mohawk Indian Nation under the 
leadership of Chief Joseph Brant aligned itself with the 
British during the Revolutionary War, and at the termination 
of the Revolutionary War in fear of reprisals by the former 
Colonists left the United States and moved to Canada and 
that in Canada at the request of Joseph Brant, Sir Frederick 
Haldemand petitioned the King of England to grant the 
Mohawks lands in Canada and that as a result of this 
petition twelve thousand acres in Grand Valley, Ontario 
Canada, were granted to the Mohawk Indians. 

14. The further historical fact is that since leaving 
the State of New York, the Mohawk Indians have remained in 
Canada except for a group sometimes called the St. Regis 
Indians who reside on a Reservation in Hogansburg, New York, 
and are not participating with defendants in their occupancy 
of the land here involved. (Letter to Governor Malcolm Wilson 
dated November 25, 1974 from St. Regis Mohawk Indians attached 


as appendix to brief in support of this motion.) 
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15. Defendants have not disputed the above-cited 


documents, deecs, treaties and historical references. These 


clearly establish that the defendants have no right to 


possession of the premises. 

WHEREFORE, deponent respectfully requescs that summary 
judgment be granted to the plaintiff by wh! th this Court: 

1. Retains jurisdiction. 

2. Grants plaintiff a judgment removing, as a cloud 
on plaintiff's title, the effects of defendants’ contention 
that they are rightfu ly in possession of the hereinbefore 
describcd premises and declaring that plaintiff is the owner 
in fee of said premises and restoring possession of the 
premises to plaintiff and that the defendants be barred 
from reentering possession of the same. 

3. Awards to plaintiff the costs and disbursements of 
this action. 

4. Grants plaintiff such other and further relief as 
to the Court seems just and proper. 

Dy 
kh 


Us 


i 


Sworn to before me this 


14th day of January, 1975. 


es a 


Vite, are Ste ahead ¢ daa 


29 DISTRICT CO 
RICT OF NEW 
THE STATE OF NCW YORK, 
Plaintiff, 
-vE= 
DANNY WHITE, et al., 
Defendants. 


STATE OF NEW YORK ) 


COU ITY OF ONONDAGA  ) 


HAMIL.'ON S. WHITE, being duly sworn, deposes and says that 


he is a meinber of 


Hust, attorneys f 


Bonnie L. Bennett and Big Moose Property Owners Association, who 


100 
AFFIDAVIT OF HAMILTON S. WHITE. 


e firm of Hancock, 


the plaintiff-interveners, 


Estabrook, 


CIViL ACT 
FILE NO. 


AFFIDAVIT 


Ryan, 


Douglas L. 


have previously made application to intervene in the above- 


captioned matter. Deponent has been in charge of the application 
since his firm was retained on December 9, 
deponent has spent parts of each year from 1924 to the present 
time, except for three years during World War II, on Big Moose 
Lake. By reason thereof, deponent knows the facts hereinafter 
stated to be true and correct except those matters stated upon 


belief, and as to them your deponent duly believes the same to be 


true and accurate. 


1974 and 


‘ 


in addition, 


Shove & 


Bennett, 


” 


Bows 
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submitted on 
plaintiff-interveners in oppositi -o the motion of 
ants to disiniss the complaint which motion, in essence, is based 


upon the, contention that the suit is a dispute between sovereign 


SI 


nations over which this Court would have no jurisdiction. This 


affidavit is also submitted in support of the motion of the 
Plaintiff State of New York, when that motion is entertained, for 
summary judgment adjudging that the State is the owner in fee 
Simple of the Moss jake Tract, restoring possession of the prem- 
ises to plaintiff, striking any contention of the defendants that 
they have any interest in the lands and forever barring their re- 
entry thereon. Further, this affidavit seeks the same affirmative 
relief as that sought by the State with reference to the lands 
owned by the petitioning interveners, thac is, that the defendants, 
their followers, supporters, invitees, successors and assigns have 
no interest or title in the lands owned by the petitioning inter- 
veners or the members of the Big Moose Property Owners Association. 
2. To supplement the affidavit of Jeremiah Jochnowitz 
sworn to January 14, 197£, annexed to the moving papers of the 
State, deponent wishes to add that he has examined the records in 
the office of the Clerk of the County of Herkimer and from such 


examination has learned that the premises known as the Moss Lake 


102 
Affidavit of Hamilton S. White. 
Tract and the premises of the petitioning intervener: 


source, lands previou: owned by the Ne-ha-sa-ne 


and/or William Seward Webb and Eliza Osgood Webb, 
of said lands were subject to the res ons known as the “webb 


Covenant" contained in the deed from am Seward Webb and wife 


and the Ne-ha-sa-ne Park Association to the State of New York 


Gated January 16, 1896. 

3. In addition, your deponent was advised and verily be- 
lieves that the portion of the Central Adirondacks with which the 
parties are concerned and known as Township 8, John Brown's Tract, 
Town of Webb, Herkimer County, New York, was patented in the year 
1798 to Alexander Macomb who in turn conveyed the same that year 
to said John Brown from whom William Seward Webb and wife and the 
Ne-ha~sa-ne Park Association obtained title by mesne conveyances. 

4. The plaintiff traces its title to the Moss Lake Tract 
to Caroline Longstaff in 1920. Meponent knows personally the 
daughter of Caroline Longstaff and other members of the family, 
knows personally Robert Rider and Jane Rider, his wife, who took 
title from the Longstaffs in 1972 and has worked, on occasion, 
as attorney for The Nature Conservancy of Arlington, Virginia 
which purchased the Tract from the Riders in 1973 prior to the 
sale to the State later that year. Deponent knows of his own 


knowledge that a girls' summer camp was operated from prior to 
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1934 throuyh the year 1972 on the Tract and knows for example 
that Adolph Nel-ea, son-in-law of Caroline Longstaff, coached and 
structed at the camp known as the Mos: Lake Camp and at Camp 
Cedar Isles in nearby Fourth Lake in the sumer of 1934 or 1935. 

S. In the late summer of 1973 your denonent spoke with 
representatives of The Nature Conserv icy who advised him that 
it-was purchasing the Moss Lake Tract and that it would in turn 
sell the same to the State. At thi time the entrances to the 
property were barred and the keys to the lock on the main gate 
were offered to your deponent but never accepted. By this time 
the thirty-five odd cottages, larger buildings, dining halls and 
storage buildings on the property, including a large stone~-type 


residence, were vacated except that Mr. and Mrs. Rider with some 


of their children were occupying one cottage. Soon thereafter 


title was transferred to the State, the Riders departed and the 


State posted yellow signs in the area adjacent to the buildings 
(some of which were located on both sides of Herkimer County 
Highway No. 1) advising the public to keep out. 

6. The signs @ still intact in the latter part of say, 
1974, some ten days er occupation of the Tract by a gro:p of 
people claiming to be Indians of the Mohawk Nation. 

7. In May, 1974 your deponent observed that most of the 
vehicles operated by the occupants bore Province Of Quebec regis- 


trations and that the money used by them in purchasing grocexies 
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was Canadian. He was advised and verily believes that the occu- 


pants came from Canada. 


8. Your deponent is informed and verily believes th: on 
or about Sunday, May 19, 1974, the occupants of the Moss Lake 
Tract held a council at a teepee erected * +he former riding 
rink on the east side of County Highway No. 1,which is the side 


of the road opposite the actual Lake, to which the local residents 


were invited. At this. council the local residents were informed 


that the occupants were claiming the premises under purported 


aboriginal title of the Mohawks and that white people would no 


be allowed upon he lands. 

9. From reviewing numerous historical reports and docu- 
ments, your deponent is informed and verily believes that prior to 
1750 the Iroquois were comprised of six tribes, the Seneca, 
Cayuga, Onondaga, Oneida, Mohawk and Tuscarora. The lands of 
the Mohawks were bounded approximately on the west by a line 
generally north and south which would extend approximately along 
the current westerly boundary of Herkimer County, on the east by 
the Hudson River and Lake Champlain, on the north py the St. 
Lawrence River and on the south by lands in what is now Pennsyl- 
vania with their villages and principal places of residence on 
the south side of the Mohawk River in the general area of 
Canajohariec. The lands of the several tribes are described in 
chapter 2 of "League of the Iroquois" by Lewis Henry Morgan, 


which work has been cited by the attorneys for the defendants in 


their memorandum annexed to their motion to dismiss. 
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notice tna 
requested a meeting whicl is at Port Stanwix 


+ 


a boundary the Indians and the British to put an 
to the complaints of the Indians caused by alleged encroachment 
of whites upon their lands. The meeting was conducted by Sir 
William Johnson, all of the Iroquois tribes were present and rep- 
resented, together with the Delawares and the Shewnees, the 
Governors of Pennsylvania anc! Nev Jersey and delegates from 
Virginia. As a result of th... conference on Noveiber 9, 1768, 
the “line of property” or "Stanwix Line" was established which 
gave to the Iroquois lands primarily located in what is now the 
westerly part of New York State and to the west and south. The 
lands reserved to the Indians at this time were south and west of 
the lands with which we are concerned. 

ll. .uhus it was until the ceommencement of the Revolutionary 
War when both sides sought the aid and services of the Iroquois. 
hen it wat ihat tie Iroquois abandoned their rule of unanimity 
and permitted eacn tr.be to go its separate way, the Oneida 
with the Colonies, the Mohawk, under Chief Joseph Brant, with 
Colonel Gu, Johnson and Sir William Johnson, with the Crown. 


12. The initial conquests of the Mohawks under Brant in the 


Mohawk Valley are recorded fact. But, b, the end of the War the 


4 


Mohawks were defeated and temporarily residing on the east side 


of the Niagara River in the western portion of the State. The 
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Vreaty of Paris, 1733, between tie Colonies and t! C2 air 
ifforded them no relief nor recognition; late: » 27s ab re- 
quest of Brant, Governor General HNaldiman of Canada permitted 
them to remove to and to occupy the Grand River Valley north of 
Lake i ° 


Ct 


y the Treaty wus signed by Mohawk 


Yreaty oc Fort Stanwix 


chiefs, no specific rights or relief were therein granted to the 


Mohawks. Lands were prescribed for the Oneida and Tuscarora 


tribes. Nor did the Mohawks obtain any under the next 


rom which 


Treaty of Fort Harman, 1789, 


never did. Nor were they specifically mentioned in the Treaty 
x a a 

1794. 
14. In 1796 in the Treaty of New York, which was atten 
a duly authorized Federal Commissioner, there was created for 


Mohawks their rescrvation on both sides of the St. Lawrence 


together with two other certain tracts of land not pertinent hereto. 
J if 


By this Treaty signed by a duly authoriz 


and representatives of the sever Nations of Canade, including 


sxe absent and to 


h apparently they 


of 


chief of the Mohawks 


the 


Canadian counterparts of the six Nations of New York State, the 


Indians released and ceded to the State of New York all lands 


except those described above, not pertinent hereto. 


15. This Treaty was followed by the Treaty of 1797 with 


the -.chawk tribe of Indians located within New York State and 


107 
Affidavit of Hamilton S. White. 


-Mohawks, under the 


except as to the tribal reservat ion 
two tracts not pertinent hereto. 

16. Thus, it appears that prior to the Pevolutionary War the 
Mohawk Nation, subsequent to the Stanwix Linc of 1768, had noc 
to the lands in question; that in any event any claim of the 
Mohawks to New York lands was lost and extinguished by their con- 
duct in the Revolutionary War and by the Treaty of Paris; that no 
lands were guaranteed them under the Treaties of 1784, 1789, or 
1794 and that the Treaties of 1796 and 1797 served as quitclain 
deeds on the part of any Canadian or New York Mohawk tribe as to 
any claim to New York lands. Both the latter Treaties were con- 


ducted pursuant to the provisions of the {ndian Non-Intercours 


Act of 1790 as >mended in 1793. 


17. From 1798 until the present time the lands of the peti- 


tioning interveners have heen privately owned and the same is true. 


of the Moss Lake Tract acquired by plaintiff in 1973. 


Sworn to before me this 
“ day of January, 1975. 


ps Du. 


Notary Public 
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UNITED STATES DISTRICT COURT . 
NORTHERN DISTRICT OF NEW YORK 


THE STATE OF NEW YORK, és 
%S* Ge” < 


: »,Plaintifty 


DANNY: “WHITE , PAUL ‘WHITE, sR. “PAUL WHITE. Lee 
‘and NORMA WHITE, his. wife, LORRAINE MONTOUR, 
‘THOMAS. DELARANDE andyLORRAINE” DELARANDE , his #523 
wife. JOHN. HEMLOCK, “ALLEN: HEMLOCK, DIANE pre eee 

* HEMLOCK,. EARL FRANCIS. CROSS, 4CHRISTOPHER © = 

* HEMLOCK,. ANGUS DEER, DAVID DEER, : DAVID Be 
he DEERHOUSE , - WARREN DEER,° ~ JIMMY DEER, PAUL} SE ges 
rt. WILLIAMS ; ALEX AKWIENZIE, “TOM COOK, DOUGLAS ie Gey 
#PINE $s ANNIE JOCK,:."JOHN” GAMBLEY*: first name . Soe 

Johnybeing fictitious, real.first name not, 
being, known to plaintiff,. person intended... an 

.beingin possession ‘of»State land in.Town “of 3 -«., 

‘Webb;;Herkimer County; "JOHN DOE",*"RICHARD 

ROE" "RITA ROE", "GERALD’GOE", "JANE COE", z: : 
a"SAM* FOE", “ "GLADYS HOE” >...“ ALY JOE", "JANE DOE" i 
"SUE WOE",. "PETER MOE", "PHILIP SOE", "CAROL: ~ 
ZOE", * "DONALD ,POE", "PRED: .MOE": "BOB "BOE", bea 

WARREN KOE", "BILL VOE"}$:and=."JOE*WOE", true * 

names of parties being unkriown, parties intended 
ms being ‘in possession. of: State land in the. .Town of 
F Webb, Herkimer, County. #1 Rs ae : . 


sae 
,béfendants*” 
it ian ois 


i ie 


’ APPEARANCES: 


LOUIS J. LEFKOWITZ JEREMIAH JOCHNOWITZ ; "ESQ. 


Attorney General of ther ae “>. "Assistant Attorney General 
State of New York: or . of Counsel< Cie 
The “apitol SSiy i : xe Re ; ETL igs 8 


Alb ., New York 12224 ° 
Atty y for Plaintiff 


NANCY STEARNS, ESQ. 4. 
c/o Center for Constitutional 
Rights . grt Sts Nae 


' 853 Broadway Sele Se 
New York, New York 10003-. 
. Attorney for Defendants ek ee 


a — mee woven” caste Dinsand 
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HANCOCK, ESTABROOK, RYAN, HAMILTON S. WHITE, ESQ. 
SHOVE & HUST, ESQS. Of Counsel 
One Mony Plaza 
Syracuse, New York 13202 
Attorneys for Applicants for 
Intervention, Douglas Bennett, 
Bonnie Bennett and Big Moose 
Property Owners Association 


oo 


EDMUND’ PORT, Judge 
MEMORANDUM-DECISION AND ORDER 
The defendants have moved to dismiss the complaint ior lack 


jurisdiction. The plaintiff cross-moves for summary judgment 


The Complaint 
The State of New York is plaintiff and the defendants 
23 named and 19 unnamed Sibi unnans emai alleged to be 
cupying the land which is the subject matter of this action. 
The only jurisdictional ground alleged is 28 U.S.C. §133l(a). 
(Federal Question). 


The plaintiff, pursuant to 28 U.S.C. §§2201 and 2202 and 


Rule 65 F.R.Civ.P., seeks a judgment declaring the plaintiff to 


be the owner in fee of the subject premises, and injunctive re- 


lief granting possession of the premises to the plaintiff and re- 
p p 
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straining the defendants from re-entering the premises. Plain- 


seeks further "a judgment removing, as a cloud on plaintiff's 


title, the effects of defendants' contention that they are right- 


mr 


fully in possession of the hereinafter described premises". 

The plaintiff further alleges that a parcel of land con- 
taining approximately 612 acres (in Herkimer County in the 
Adirondacks) which is described in the complaint by metes and 
vounds, is illegally occupied by the defendants. The source of 
plaintiff's title was a 1973 deed from Nature Conservancy for a 
consideration of $783,000.00. Nature Conservancy derived title 
earlier in the same year by deed from Riders. They, in turn, 


were deeded the premises earlier in 1973 by Longstaff, who be- 


came the owner of the premises as devisee. His testator, in 
turn, became the owner 75 years ago. Riders and Longstaff, it 

is alleged, occupied the premises for use as a childrens' camp 
continuously for period of upwards of 20 years prior to the 
deed to Nature Naeliaemuiely The lands in question, when ac- 
quirea by the State of New York became part of the New York State 
Forest Preserve, subject to the constitutional, statutory and 


regulatory limitations imposed by the State of New York and 
4 


pecifica’’y set forth in the complaint. 


“ 


The defendants are alleged to have violated the constitu- 
tion, statutes and rules of the State of New York in relation to 
tneir occupancy of the premises, commencing on or about June l, 
1974 and continuing siamih deals 


The complaint thereafter alleges that the defendants claim 


to be members of the Mohawk Nation and assert entitlement to pos- 
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ea 


the Revolutionary War on 
ire of the Monawk Indlans 
the 
7 
tract in Ontario; elinquishment of all 
the Iroquois Confederation, 
the Confederation, not including 
Treaty of Fort Stanwix on 
Mohawk Indians refused to 
New York for- 
he said Nation to lands within 


the claim of said Nation to ands within said 


iereby wholly and firally extinguished". 


made no claim to the lands in question 
New York. 
1798 treaty, it ged, "was a valid treaty, [and] 


the Indian n course Act (now 25 U.S.C. 


i12 
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The complaint continues by alleging that the lands in 
yuestion were patented by the State of New York and a patent 


waS issued to one Alexander Macomb, from whom the grantors of 


He 
ry) 
(e) 


plaintiff trace their title. 
The complaint concludes with the allegation that: 


the claims of defendents (sic) that they are the 
owners of said land and their unlawful occupancy 
of said lands constitute a cloud on the title of 
the State of .«w York and constitute a violation 


of the right of the State of New York to exclusive 
possession of said lanall 


_together with the prayer for relief. 


The defendants argue, in support of their motion to dismiss, 
that the sult is one between sovereign natiors, disputing the 
ownership or sovereignty of land; that it involves a political 
matter not within the power of the court to adjudicate; and that, 
being in substance an action against the Mohawk Nation, the doc- 
trine of sovereign immunity applies. 

Plaintiff contends that the suit is within the jurisdiction 
of the court, as one arising “under the Constitution, laws or 
treaties of the United States", meeting the monetary limitations 
of 28 U.S.C. §133l(a). Since I find that the court lacks juris- 


diction of the subject matter, although on grounds other than 


those urged by the defendants, it is unnecessary to discuss either 
12 i 
those grounds, or the basis or merits of the summary judgment mo- 
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Lack of Jurisdiction 


earlier, the 
subject matter jurisdiction 
its excess verbiage, there 
complaint the elements of an ejectment action. 
aims. that its lawful possession was interrupted by 
the unlawful takeover by the defendants. Although the action 
does not seek affirmative relief of ejectment in so many words, 
the only construction that can be placed on the request that 
crant a judgment "restoring possession of the premises 
the plaintiff and that the defendants be barred from reentering 
possession of the same" is that the defendants be ejected from 


and be ordered not to disturb the possession of the 


which seek a declaratory judgment 
U.S.C. §§2201 and 2202 in no way bolster the plaintiff's 


It is Hornbook law that the declaratory 
14 
etions are not jurisdictional. 
15 
Anderson, whose viability was affirmed as re- 


as Oneida Indien Nation v. County of Oneida, 414 U.S. 661 


ee 


(1974) compels a dismissal for lack of jurisdiction under the 
16 
facts alleged in the complaint. 


The parties address themselves almost exclusively to the 
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on of whether or not the defendants are occupying the land 


: Ger aut ity « the Monawk Nation and the legal consequences 
a ach cecupancy. The plaintiff finds support for "arising 
under" jurisdiction in Oneida Indian Nation, supra. 

I read Oneida Indian Nation differently. Oneida Indian 


lation, as I see it, not only supports the moticn to dismiss for 


lack of "arising under" jurisdiction, but vir :ally compels it. 


Oneida Indian Nation 
In Oneida Indian Nation the Supreme Court, as distinguished 
from the lower courts, found that the plaintiffs in that case, in 
order to establish their possessory right to the lands in question 


> 
, 17 
needed to rely on the alleged violation of the Non-Intercourse Act 


et forth in their complaint; the lower courts having determined 


that the Non-Intercourse Act and its alleged violation arose ina 
18 
cefensive posture in the first instance. 


Oneida Indian Nation, however, re-affirm:ua the criteria by 
wnich “arising under" jurisdiction is tested. It hel? "tiiat the 


complaint in this case asserts a present right to possession 
19 


under federal law". It re-affirmed that 


for jurisdictional purposes this is not a case 
where the underlying right or obligation arises 
oniy under state law and federal law is merely 
alleged as a barrier to its effectuation, as was 
ne case in Gully v. First National Bank, 299 U.S. 
109 (1936).20 


ourt further stated: 


Nor in sustaining the jurisdiction of the District 
Court do we disturb the well-pleaded complaint rule 
of Taylor v. Anderson, supra., and like cases. Here, 
the right to possession itself is claimed to arise 
under federal law in the first instance. Allegedly, 
aboriginal title of an Indian tribe guaranteed by 


115 


Memorandum - Decision and Order. 


+ 
} 


ce Rehnquist, in which Justice Powell joined. 


] 


e majority opinion persuasively demonstrates 
the plaintiffs' right to possession in this 
was and is rooted firmly in federai law. 

s, I agree’that this is not a case which de- 

for its federal character solely on pos- 

federal defenses or on expected responses 
© possible defenses. I also agree that the 
ajority decision is consistent with our decision 

n Gully v. First National Bank, 299 U.S. 109 

1936). However, I think it worthwhile to add 


opinion does not disturb the long line of this 
Court's cases narrowly applying the principles 

or 28 U. S. C. § 1331 and the well-pleaded com- 
plaint rule to possessory land actions brought in 
federal court. .. - 


1e federal courts have traditionally been in- 

oitable forums for plaintiffs asserting federal- 
juestion jurisdiction of possessory land claims. 
The narrow view of the scope of federal-question 


jurisdiction taken by the federal courts in such 
cases probably reflects a recognition that federal 
issues were seldom apt to be dispositive of the 
suit. Commonly, the grant of a land patent to 
t vate party carries with it no guarantee of 
continuing federal interest and certainly carries 

th it no indefinitely redeemable passport into 
federal court. On the contrary, as the majority 
points out, the land thus conveyed was generally 
subject to state law thereafter. 


Thus, this Court's decisions have established a 
strict rule that mere allegation of a federal source 
of title does not convert an ordinary ejectment ac- 
tion into a federal case. As the Court noted in 
Shoshone Mining Co. v. Rutter, 177 U. S. 505, 507 
(19090), ‘a suit to enforce a right which takes its 
origin in the laws of the United States is not .>c- 
essarily one arising under the Constitution or laws 
of the United States, within the meaning of the 
jurisdiction clauses, for if it did every action 


urther oolstered by the concurring opinion 
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to real estate (at least in the 


3) le 
ewe L s) would be such a one, as all titles 
i rhe tates come from the United States or by 
+ . ‘ or , atce ' THe +) © = 
its laws. This rule was even applied to 
f y WiLC 1 


and grants to Indians, subject to 
fons on alienation, were involved. 


15 
cc 


1 the plaintiff's complaint that the 


questi + 
question derives from a valid cession from 


W. 


the Mohaw LAtitan sushawte 
the Mohawk Nation supports "arising under" jurisdiction, then 


11 nave been swung wide open to the 


elais of every iti _ 
f every litigant in a suit involving land in the United 


to which shows it was initially oc- 


thereafter lawiully cedeu to the 


states. The final caveat of the 


that Oneida Indian Nation does 


sdiction-broadening legislatior. 


n for the Court today should give 
© persons with garden-variety 
C ms who, for one reason or another, 
isly eyeing the door to the federal 
‘ourthouse. The general standards for deter- 
mining federal jurisdiction, and tn particular 
she standards for evaluating compliance with tne 
eded complaint rule, will retain their 
al viscr tomorrow as today.23 


Suit_to Quiet Title 
Apparently to avoid Taylor v. Anderson, supra, the plaintiff 
has characterized this as an action to remove a cloud on title, 
which is an equity action normally reserved for situations where 


common law ejectment is unavailable to an aggrieved landowner, 


because the plaintiff is still in possession. 


117 
Memorandum - Decision and Orcer. 


situation of which the plain- 
have usurped its possession. 
case, the legal remedy of ejectment lies, but 


25 
ourt is without jurisdiction to grant equitable relief. 


The plaintiff is not helped by New York Real Property 


Actions and Proceedings § 1515, eliminating the requirement of 
26 


possession; nor by the fact that jurisdiction is lacking for an 
ejectment glekens 

The Town of Webb, in which such property is situated, and 
owners of nearby premises having a common source of title with 
the plaintiff, seek to intervene and file proposed complaints. 
The proposed complaints adopt and reallege the plaintiff's juris- 
dictional grounds and most of the substantive allegations of the 
complaint. In addition, the defendants under their claim of 

alleged to violate certain restrictive covenants run- 
ning with the land. The petitioners for intervention seek sub- 
stantially the same relief by way of ejection of the defendants 
from the premises as does the plaintiff. They also seek injunc- 
tive relief against violations of the restrictive covenants and 
famages. 

The defendants oppose the motions for intervention. After 
hearing argument, decision was deferred pending te determination 
of the motions to dismiss and for summary judgment. Leave was 
granted the petitioners to file briefs and to be heard on the 
argument as amici. Having determined that the court lacks sub- 


ject matter jurisdiction, no purpose would be served by inter- 
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is 
3 
t 
ny 
> 
D 
3 
3 


vention at tard v t “ t intervene 
Te ient i. 
ies eas re » sl l 
ED, that u sing complaint 
for lack of j isdicti 
RDERED, that ju 1g the plaintiff’ 
motion ror summary judgment; and it is further 
, that judgment be entered denying and dismissing 


OW 
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‘OOTNOTES 
7 : ; 
l jw 
The defendants individually make no claim to the land 
They assert "the right to live on the land of the Mohawk Nation 
under the jurisdiction'‘of the Six Nations". Defendants' reply 
memorandum, p. 18 
Complaint, paragraph 4. Although there is no reference 
made to the law of New York, the plaintiff appears to be trying ° 
to make out a case under (a) common law ejectment (see, N.Y. 
R.P.A.P.L. §§ 601 et seq; 13 ¢ iody Waite 2d § 89), (b) an 
* 


equitable quiet title suit (see, 16 Carmody Waite 2d §§ 102 et 
seq), or (c) a statutory quiet title action (see, N.Y.R.P.A.P.I 
§§ 1501 et seq, 16 Carmody Waite 2d §§ 101 et seq), or some con- 


bination of these remedies. 


3 


Complaint, paragraphs 6-8. See, complaint, Exhihit I 


(deed to New York State), plai:tiff's hearing, Exhibits 3, 4. 


These inciude provisions of the New York State Constitu- 
tion Article XIV, § 1; N.Y. Environmental Conservation Law 
(ENCON) § 9-0105; 6 NYCRR § 190 pertaining to Adirondack park- 
lends. 


5 


To the extent that the rules of the ENCON department are 


sought to be enforced (complaint, paragraphs 10, 11) and ejectment 
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the more apparent by the affidavit 


tached to the complaint, whic! signed by James 
Commissioner of ENCON. 


6 
Complaint, paragraphs 12, 13 The Ganienkeh Manifesto is 


reproduced in complaint Exhibit II nsofar as the question of 
defendants' authority is concerned (see, Appendixes A, B 
fendants' memorandum in support of motion to dismi S; Plaintiff's 
hearing Exhibit 1, 2; defendants' Exhibit A; Affidavit of Robert 
Coulter, paragraphs 2, 6, 7 stached t iefendants' reply memo- 
randum). It is conceded by all parties that the defendants, 
Indian or otherwise, are individuals rather than a body corporate 
or body politic (tribe). Because of the disposition herein, there 
is no need to reach the question whether the defendants herein 
have permission to stay on the land conferred by an alleged 
ntee-owner Indian tribe. The tribe itself has not come into 


>; nor have the plaintiff or ¢ S sought to bring the 


Complaint, paragraphs 


8 
Complaint, paragraphs 20, 21. 


7 
i 


he treaty of 1784 


produced in complaint Exhibit III. 
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“Complaint, paragraph 22. The 


Exhibit IV 


nt, paragraph 24. 
Complaint, paragraph 28. 


see, generally The Cherokee Nation v. Georgia, 5 Pet. 1 


This is a classic ejectment claim. Cincinnati v. White, 
31 U.S. 431, 442 (1832); Weiss v. Goffan, 207 N.Y.S. 2d 163, 26 
Misc.2d 988 (N.Y. Sup. Ct. 1960). See, 13 Carmody Waite 2d § 89.2. 
Plaintiff does not seek damages specifically, but such might be 
awarded under the prayer for "such other and further relief as to 
the Court seems just and proper". 

14 
Skelly Oil v. Phillips Petroleum Co., 339 U.S. 667 (1950). 


74 (1914). 


o, Phillips Petroleum Co. v. Texaco, Inc., 


nd its predecessor. 


18 


Oneida Indian Nation of New York State v. Oneida County, 


70 CV 35 (N.D.N.Y. November 11, 1971) aff'd 464 F.2d 916 (2nd 


Cir. 1972) rev'd & rem. 414 U.S. 661 (1974). 
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19 
14 2+ 75 
We ak 3: 7 6 
at 
21 
414 U.S it 676 
22 
414 U.S. at 682-84 
23 
Ed. 
24 


Whitehead v. Shattuck, 138 U.S. 146, 151 (1891); Fort 
Mojave Tribe v. LaFolleste, 578 7.2a 1616, 20618 n. 3 ($th Cor. 


1973). See, New Jersey & N.C. Land & Lumber Co. v. Gardner- 


Lacy Lumber Co., 178 F. 772 (ath Cir. 1910); A, G. Winerman & 


Sons v. Reeves, 245 F. 254 (5th Cir. 1917). See, Oneida Indian 
Nation, supra, 64 F.2d at 921-22, rev'd on other grounds, 414 


U.S: 661 C1974). The plaintiff's characterization is not nec- 
essarily controlling. City of Syracuse v. Hogan, 234 N.Y. 457, 


138 N.E. 406 (1923)- 


Whitehead v. Shattuck, supra Oneida Indian Nation, supra, 


464 F.2d at 921, 922 rev'd on other grounds, 414 U.S. 661 (1974). 
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4 ae oe aS 
CiViIL ACTION FILE NO. 74-CV-370 


-against- 


PAUL WHITE, JR., PAUL W 
his pe LORRAINE 


HEMLOCK, ALLEN HENLOC K, DIANE 
EARL FRANCIS CROSS, CHRISTOPHER 
\NGUS DEER, DAVID DEER, DAVID 
USE, WARREN DEER, Jimmi iY DEER, PAUL 
S, ALEX AKWIENZIE,- DOUG 
ANNIE JOCK, "JOHN" GAMBLE, 3 JUDGMENT 
being ficti tious, real firs 
dSeing known to plaintiff, pe 
being oa possession of State 
ebd, lieskimer County; "JOHN DOE 
ee “RITA ROE", “GERALD GOE", ; 

FOE", “GLADYS HOE", "AI "JANE DOE", 
WOE", “PETER MOE", “PHILIP SOE", "CAROL 
"DONALD POE", "PRED MOE”, "BOB BOE", 

"WARREN KOE", "BILL VOE", and "JOE WOE", true 
names of parties be ing unknown, parties intended 
being in possession of State land in the Town of 


Weoo, Herkimer County, 


Defendants. 


This action came on for xp@éx(hearing) before the Court, Honorable Edmund Port 
, United States District Judge, presiding, and the issucs having been duly tiakx 
(heard, and a decision having been duly rendered, 


li is Ordered and Adjudged 


complaint is dismissed, plaintiff's motion for summary 


judgment is denied, and motions for intervention are 
denied and dismissed. 


Daied at Utica, New York 28¢hzaRSiay 


{) 
G 


March »19 #75 


ete of 


oF 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


a 


THE STATE OF NEW YORK, 
Plaintiff, 


-against- 


DANNY WHITE, PAUL WHITE, JR. , PAUL WHITE and 

NORMA. WHITE, his wife, LORRAINE MONTOUR, THOMAS 
DELARANDE and LORRAINE DELARANDE, his wife, 

JOHN HEMLOCK, ALLEN HEMLOCK, DIANE HEMLOCK, 
EARL FRANCIS CROSS, CHRISTOPHER HEMLOCK, ANGUS 
DEER, DAVID DEER, DAVID DEERHOUSE, WARREN DEER, 
JIMMY DEER, PAUL WILLIAMS, ALEX AKWIENZIE, 

TOM COOK, DOUGLAS PINE, ANNIE JOCK, "JOHN" 

GAMBLE, first name John being fictitious, real 

first name not being known to plaintiff, person 

intended being in possession of State land in 

Town of Webb, Herkimer County; "JOHN DOE", "RICHARD 
ROE", "RITA ROE", "GERALD GOE", "JANE COE", "SAM 
FOE", "GLADYS HOE", "AL JOE", "JANE DOE", "SUE 

WOE", 'PETER MOE", " PHILIP SOE", "CAROL ZOE", 
"DONALD POE", "FRED MOE", "BOB BOE", "WARREN KOE", 
"BILL VOE", and "JOE WOE", true names of parties 

being unknown, parties intended being in possession 

of State land in the Town of Webb, Herkimer County, 


Defendants. 


eS 


CIVIL ACTION 
FILE NO. 


74-CV-370 


NOTICE OF APPEAL 


Notice is hereby given that the State of New York, plaintiff 


above named, hereby appeals to the United States Court of Appeals 


for the Second Circuit from the final judgment and order dismissing 


the complaint for lack of 


motion for summary judgment, entered in this acti 


Dat 
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ed: April 24, 1975 


LOUIS J 


Attorney 


State 


Office and P.O. Address 


LEFKOWI 
General 


T 


of New York 


Attorney for Plaintiff 


The Capitol 


Albany, 
“ 

wf 

ee 


a 
\ 


ae 


New York 


"12224 


JEREMIAH JOCHNOWITZ 


Clerk of the United States District 
Court for the Northern District 

of New York 

Federal P.O. Building 

Utica, New York 13503 


NANCY STEARNS, ESQ. 

c/o Center for Constitutional Rights 
853 Broadway 

New York, New York 10003 

Attorney for Defendants 


ROBERT T. COULTER, ESQ. 
3240 19th Street, N.W. 

Washington, D.C. 20010 
Attorney for Defendants 


FOLEY & FRYE, ESOS. 

185 Genesee Street 

Utica, New York 13501 

Attorneys for Applicant for 
Intervention, Town of Webb 


WILLIAM J. FOLEY, ESQ. 
of Counsel 


P 


Assistant Attorney Géreral 
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Notice of Appeal. 


ILANCOCK, ESTABROOK, RYAN, 
SHOVE & HUST, ESQS. 
One Mony Plaza 
Syracuse, New York 13202 
Attorneys for Applicants for 
Intervention, Douglas Bennett, 
Bonnie Bennett ane Big Moose 
Property Owners Association 
HAMILTON S. WHITE, ESQ. 
of Counsel 


on 
Affidavit of Serv... 


STATE OF NEW YORK 
COUNTY OF ALBANY 
CITY OF ALBANY 


, being 


the Attorney General of the State of New 
Plaintiff herein. 


On the 24th day of April, 1975, I served the annexed 


Notice of Appeal upon the attorneys named below, by depositing 


a true copy thereof, properly enclosed in a sealed postpaid 


wrapper, in the letter box of the Capitol Station post office in 


Albany, New York, a depository under the exclusive care 


and custody of the United States Post Office Department, directed 


to the said attorneys at the addresses within the State respec- 


tively theretofore designated by them for that purpose, as 


Nancy Stearns, Eso. 

c/o Center for Constitutional Richts 
853 Broadway 

New York, New York 10003 


Robert T. Coulter, Esq. 
3240 19th Street, N.W. 
Washington, D.C. 20010 


Foley & Frye, Esqs. 
185 Genesee Street 
Utica, New York 13501 


Hancock, Estabrook, Rvan, Shove & Hust, Esos. 
One Mony Plaza 
Syracuse, New York 13202 


Sworn to before me this y 


24th day of April, 1975. CAML Lao 


eee 


fi ee 
Nineties ph, ok EE 
Notary Public or Assiteant 
Attesrey Gereral 


- JOHN E. SHEA 
Rotary Pobiic, Stale of New Wook 
No. 4609923 


Qualed in Ai ry 4 
Ceemmtacion Depires Maca eu, 19 J 


follows: 
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k [ rRICT O 1EW Y 
mead = : = e 
é I y lu, ale, 
Defendants 
Gl BLNNET', BONNI ¥ NNETI 
. PROPi Y OWNERS : 
LATION, 
Applicants for 
Intervention $ 
NOTICE 0} PI L 
CE is 1 Bi GIVEN that Douglas 
Bennett and Big Moose Property Owners Ass 


intervention, hereby appeal to the United 
r t ec 1 Circuit from the judgment 
1 t 28t ay of March, 5 dismissin 
he n, ¢ l the motion of the plainti 
3 i anc lsmissing the tions for in 
ina ri art of Sal 5 je Ce 
rat i April <¢ ’ 1975 


At ys for 
L. Bennett, B 
Association 


swe Lert 


7 n + 
i i ae ek. 


Rennot+ 
L. Bennett 


‘ 


ociatio: 


States Court of A 


AY 


C 


a 


action 


ff for summary judgment, 
tervention and from each 


& HUST 
Douglas L. Bennett, Bonnie 
1g Moose Property Owners 


oO. 
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Notice f Appeal 
TO: IN. JAMES R. SCULLY, Clerk 
nited States District Court 
Federal Buildings 
Utica, New York 
HOLT. W1S J. LEFROVIT 
wthorney General for Starr 
of New York 

Attorney for Plaintiff 
The Capitol 
Albany, New York 12224 
ae CY . ESQ. 
Atte ( lefenda ¢ 
of/Oo Cr Constitutional ight 
453 Broadway 
New York, New York 10003 

SSQUIRE 

ijiants 
N.W. 
20010 ; 
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») STATES Cours > AP2ISZALS 
S Se COW CUI? 
a 
Ti STATE OF NEW YORA : 
PlaintiiinmAp ~lant : 
Vs - Norcaer Ja S 
: New YOrK 
Die et al 3 Clive t °F 
Deftenacant-Appeilee : 


Complaint 

Sunmons 

Stipulation 

Motion for an extention of time to answer 

~actter from Secretary of The Six Nations w/ response 


1, affidavit of service and memo of law 


lise Memorancum as 


Maiorandum in support of Motion to Dismiss 


Motion to intervene 


Defendants’ opposition to applications for intervention 


motion for summary judgment 


jorandum in opposition to mol40% <2 Gismiss 


AzZidavit of Hamilton S. Waite 21 pss 


eu —T 
“oer Of Wado JCVOCcanGau Law 
~.fercancs' reply menormaun 


. ey s sroserty Cwner ass 
séa.Seering me MOF GRGLN Ve S445 MOOse DrVyo--zZ Uwne ASS. 


A-C 
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Record Index, 


Je ae GUMMVESCLISLON ana 
80 
viiGg 


Memorandum 


ANCE Cvention 


Miscellaneous corresponcéenct 


Natice to Sup 


Notice t 


Envelose cont ; 2 : ‘ > and I exhibit A 


~ * .lunny White, et al.. 
Defendants -Appellees, 


~age‘nst- 
The State of New York, 
Plaintiff-Appellant. 
STATE OF NEW YORK) 
COUNTY OF ALBANY ) SS.: 
CITY OF ALBANY ) 
Beverly J. Smith » being duly sworn, says: 


I am over eighteen years of age and a typist 


—_—- 


in the ofrice of the Attorney General of the State of New York, attorney 


for the Plaintiff-appellant herein. 

On the lith day of June 1975__—‘iI served 
the annexed appendix upon the 
attorney s_ named below, by depositing ___one copy ____ thereof, 


properly enclosed in a sealed, postpaid wrapper, in the letter box 

of the Capitol Station post office in the City of Albany, New York, 

a depository under the exclusive care and custody of the United States 

Post Office Department, directed to the said attorney 8s at the 

address es within the State respectively theretofore designated by 

them for that purpose as follows: 

Nancy Stearns Robert T. Coulter Foley & Frye 

853 Broadway 3240 19th St., NW 185 Genesee St. 

N.Y., N.Y. 10003 Washington, D.C. 20010 Utica, N.Y. 13501 
Hancock, Estabrook, Ryan, 


Shove & Hust 
One Mony Plaza 


Sworn to before me this Syracusé, W.Y. 13202 
__lithday of sume 197 


Wether, RQ. Vat 


FREDERICK R. WALSH 
Notary Public in the State of New York, 
Qualified in Albany County, 
Commission expires March 30, 197 7 


tad 


